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Abstract,

Data from the Ministry of Public Works and People’s Housing of the Republic of Indonesia in
20017 showed that only 34 from 541 regencies/eities in Indonesia have regional repulations o
sanitaton, I there 1= o sigmificant increase i the availability of regional regulations on
samitaton management until 2009, the govermment in the 20019-2024 penod needs o have a
steatepy o sccelerate the esablishiment of regional regulations on  sanitation an afl
repenciescities, This research wis conducted 1o idennfy regulatory and bureseceitic constemns
thar prevemed the acceleration of the establishment of regional regulatons on sanitation in
supporting the schievement of 100K% sccess to appropriate sanitation in the Sustainable
Dievelopment Cioals. The interim findings in this research indicated that one of the faciors that
hindered the acceleration of the establishment of regional regulations was the slow pace of the
executive and legislative bodies in ratifying the Sanitstion Lows and Regolations. In fact, the
discussion of regional regulations on sanitation in several regions was generally ohstructed
becawse regional parliaments questioned whether there was a law or a juridical basis for the
establishment of the regional regulations . On the other hand, the execative and legislstive badies
also did nodt immediately make a new Law on Water Resources after the previous Law on Water
RBesources was canceled by the Constitutional Court, Another factor that impeded the
seceleration of the establishment of regional régulations on sanitation in various regions wias
the absence of policies that were able to integrate national and regional legislation programs
with development plans at the naticnal and regional levels, The lack of mtegration of begaslation
and develapment plans wias also influenced by weak coordimation between the Minisiey of Law
and Human Rights, the National Development Planning Agency., and the Ministry of Home
AdTairs,

Keywords: sanitation; universal sceess; megional regulations; development planning;
fegistation program
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1. Introduction

The 1945 Constitution has expressly stated that one of the ideals of the Unitary State of the
Republic of Indonesin is the realization of social justice for all Indonesian people. The vision
of the realization of social justice is elaborated in the substance of the 1945 Constitution through
the regulation of constitutional rights i ensure the achievement of social justice. Guarantees of
citizens' constitutional rights include elementary aspects in human life, including economic,
political, social, environmental g@nd cultural aspects. The constitutional rights related 1o the
envimonment are guaranteed in Aricle 28H porngraph (1) of the 1945 Constitution. namely:
“Every person has the right to live in physical and spisitual prosperity, to live and gera good
and healthy environment, and 10 receive heahh service,”

The right to obitain a good and healthy environment can be guaranieed throwgh the ole of
the country i the macra and micro scope, The role af the country in the macro scope 15
implemented by establishing laws and regulations that protect the entire ecosystem of the
environment. One of the roles of the country that has been carried out within this macr scope
is forming Law MNo. 32 Year 2008 conceming Environmental Protection and Management. In
eddition to acting within the macro scope, the country plays a role in the micro scope. namely
in the aspect of sanitation.

Based on Law No. 23 Year 2014 concerning Regional Government {Law on Regional
Crovermment ). the field of sanitafion (domestic and waste water) is 8 government affair that is
divided between the central, provincial and negency/city governments, and i a mandatory
business related to basic services which is the awthority of the provincial amd regency/city
governments. However, there are still many provincial and regencyicity govern@@nts that have
problems in achieving access o appropriate sanitation. On the other hand, the 2015-2019
Kational Medinm-Tenn Development Plan (RPIMN) mandares that Indonesia will achieve
(0% wniversal access to safe sanitation in 20019, This means thar until the end of the vear, every
Indonesian people living in urban and roral areas has access (o sppropriste sanitation. According
ter Chaplin in Ovousu (2010, one of approaches in overcoming sanitation problems is the
establishment of adequate regulations,

The regulatory approsch can be seen in the direction of policies toexpand and improve basic
services in the ficld of sanitstion in Book 11 of the 2015-2009 RPIMN Development Agenda.
The policy direction is to encournge regional governments to develop legal instruments to
support the implementation of Minimum Service Standards in the field of sanitation. One of the
lzgal instmaments is in the form of regional regolations regarding the management of domestic
wastewater as o form of amribution of awhonty o egional government regulaced i the
Regional Government Law, The polcy direction is in ling with the opinion of Rosensweig ef,al
(20 2, wha stated that the existence of regulations at the regional bevel that regulaie sanitation
services pliavs @ role in strengthemng sanitaien management capacity. The challenge of this
targel s the need o accelerate the esblishment of regional regulations on sanitaon
management in all regencies'cities,

The plan to form regional regulations should ideally pay attention to development planning
in the reginnal and national scale. The plan to establish regional regulations can be conducted
through the Regional Legislation Program which is prepared by taking into account regional
development planning documents and is synchroni zed with higher legislation. However, bosed
o Rayusman et al. {2014) in Way Kenan Kegency, planning for the establishment of Regional
Fegulations 15 otten not refated to the Regional Medium-Term Development Plan {RPIMEY at
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all. The proposed Diraft Regional Regulation is also not mplemented based on in-depth study
by the initiator’s regional apparatus.

Difterent models are applied by the Surakara City Government. Based on the research of
Danpsastro {2012), the Surakara City Government, in the preparation of the Regional
Legislation Progeam in Surakarta City. firstly makes a lisc of the draflt regional regolations that
will ke proposed with reference to the aspirations of the people. The title of the draft regional
regulation can be derived from the draft of the previous vear's regional regulations which have
nat yet been discussed, or new tithe of the draft regional regulation can be derived based on the
proposal of the Ciry Development Planming Fomum,

In addition, several regional govermments emplmsize a bottom wp approach in the
establishment of regional regulations. This approach emphasizes the participation and
involvement of the community m the administration of democratic countries. The community
is involved in the process of formulating public policies and public decision-making processes
and the reasons for public decision making (Rumesten, 2012y, This approach looks democratic.
but on the other hand. it also really needs o pay attention to the synchronization of policies
from the central to regional levels so that the achievement of development goals at the regional
fevel is in line with development objectives at the national level.

The results af the research in Way Kanan Regency and Surakarta City show that the tendency
e form regional regolations s camied ool withowr integrated planning with develapment
planning documents. This condition can result in the low availability of regional negulations
that suppert national and regional strategic programs in an mtegrated manner. Therefore, it is
necessary o establish regional regulations whose content material is synchronized with the law,
development planning documents at the national or regional level, and community aspirations,

In the sanitation sector, the establishment of regional regulations not only meeds o pay
atfention to yniversal access targets mn the 20052019 RPIMN, but alsa synchronmization with
the faw. Howewver, Indonesia actually has a legal vacuom at the national level because there is
na law on sanitation that can be a juridical basis for the establishment of regional regulations
on sanitation in regencics or citics. Therefone, this paper will analyze the factors that influence
the legal vacuwm and the impact on the availabslity of regional regulations on senitation in the
regenciesicities. These factors inchele regulatory as well as burcancracy aspects at the central
and regional levels,

2. Method

The research approsch used in this research was explanatory research. According e Waaldijk
(209, an explansory approsch is used o find fectors that influensce the estabdishment ar the
implementation of law, Chalitative descnptive analysis i this research was conducted on
primary data obtained from in-depth interviews with informants. Secondary data was obtained
through studies of previous research results and reports from stote institutions nelated o
echicving sanitation access in Indonesis,

IMio{Ics21.07E WWW. ICKL L.OTE




International Conference on -
SOCIAL SCIENCES IN THE 2158T CENTURY

12 - R4 JULY , 2045 AMSTERDAN], NETHERLANKDS

3. Discussion
3.1 Sanitation in Indonesia and the Achievement of SDGs Targets

The awareness of the importance of the role of tig§country in the aspect of environmental
sanifation has ineensified since the establishment of the Millennium Development Goals
(MDGs}. On September 28, 2011, the UN Human Rights Council also formulated 8 new
resalution relating 1o human rights to drinking witer and appropriate sanitation (Human Rights
Council Resolution A/HRCRES/ T8/ ). The UN Human RigBs Council through the resolution
called on UN member stotes to guarantes sufficient funding for the sustainability of water and
sapitptipn services (Winkler, 2015).

The MDGs target in the field of sanitation was also continoed by the Sustainable
Development Goals (8DSs) and became the 6th Goal of the SDGs namely “Clagp Water and
Sanitation for AN, One of the indicatoes for the dth goal includes achieving sdequate and
appropriate sanitotion and hygene access for all amd zero percent (%) of open defecation
(Spijkers & Honnibal, 3014},

The glabal target i the sanitaton sector was then adopeed in the 20152009 BPIMN ., One of
the directions for the 2005-2019 RPIMN policy was to support basic simiation services by
targeting 1005 access to basic and appropriate sanitation in Insdonesia in 2019, Based on data
ohitained by the National Development Planning Agency {Bappenas), the achievement on access
i basic and approprigte sanitation m Indemesia in the end of 2006 reached 7627%. This
achievement was slightly below the target of 77 .40% (Matiomal Development Planning Agency,
2007). In 2007, Bappenas has asctually recommended several policies that need to be taken to
echicve the target of 100% access to basic and appropriate sanitation m 20049,

e of the recommendations from Bappenas to reduce the gap in the target was to draft
regulations to strengthen the legal basis for sanitation development budgeting both at the central
and regional levels (National Development Planning Agency. 2017). The importance of the
regulutory aspects hes actually been identified in the 2015-200% RFIMN document. Book 111 of
the 2015-2011% RPIMN has recommended one direction for achieving the target of 100% access
te basic and appropriste sanitation is the avalability or strengthening of the regulutory
framework for sanitation development institutions in the region, Therefore, Indonesia ideally
has complete sanitatien regulations from the central to regional levels, The mext section of this
article will autline the urgency of estabdishing the Sanitation Law and Regulations in Indonesia,

SJthy are the Sanitation Laws and Regulations needed 7

Sapitation is o integral part of @Ban rights 1o water. Recognition of .]'I.Ll'l'l.l.ﬂ. nghi=s 0
sanitation and water can be seen in the General Comment Mo, [fj of the Intemational Covenant
on Economic, Social and Cultural Rights (ICESCR) which hos been gtified by Indonesia
throuph. Livw No. 11 Year 205, The General Comment stated that secess 6 appropriaic
sanitation is nok only o pg of protecting human digrany, but also a meas to protect the guality
of drinking waber. The raght 10 sanitaiion is also a core obligation of the coumries in the
ICESCR. The Covenant obliped states to take steps to peevent and monitor water-related
dizeases, especially providing the rght 1o appropriate sanitation {Ellis & Feris, 2014},

Indonesia’s constitutional guarantee of the nght to appropriae sanitation can be linked 6
Article 28H pargraph {1} of the 1945 Constitution, namely: “Every person has the right wo live
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in physical wnd spiriteal prosperity. i live and et a good and healihy environment and to obiiin
health services.” The linkage of Aricle 28H paragraph (1) can be related fo interpreting the
scope of the “environment” in the article. The interpretation of the scope of the “environment”
refers to the ICESCR which explicitly alluded to the theme “environment™ in Article 12 as part
of “the right of everyone to enjoy the highest standards of physical and mental health that can
b achieved.” The right roa good and healthy env ironment under the FCESCR includes several
aspects mcluding:

i the vight to housing, especially related 1o the fulfillment of the principle of convenience
of residence;

b, the sight 1o food, especially in relation to the government’s obligation o formulate
environmental policses that can support the fulfillment of the vight 1o food; ¢ the right
to education;

d. the right to & healthy work environment;

2. the cight of every human being 10 ger guarantees of prevention, care and supervision of
disedise outheeaks,

I, the mght te water which aim 0o realize a number of other vights, including the right 1o
the enviromment,

Sunitation aceess fllfillment guaratntee, if associated with the constautional framework and
ICESCR, i= part of the consututional rights of citizens to be free from epidemics and rights o
water, The constutional framevwork for fulfilling these guaraniees can be achieved if the
country provides substaniive legal protecocen {Bedner, 20 1) baged on specific lyws,

Im order to realize substantive legal protection in fulfilling these nghts, Sanitation Laws and
Fegulations are needed which regulates not only aspects of domestic wasle but also drainage.
The Dmft Sanitation Lews and Regulations was not included in the Mational Legislation
Program as one of the Drmft Laws that will be discussed in the 2015-201% period. The
government ot the end of 2016 then proposed the Draft to parliament 1o be an addition to the
Mational Legislation Program. The draft wes added to become part of the 2015-2009 National
Legislation Progrom. However, the Draft Sanitation Laws and Regulations was never included
in the list of priocity discussions in 2018 awd 2019,

The draft regulsies domesne wastewater and deainage from the technical aspecis of
residenial waste management, drainage svstems, cooperation, o financing mechanisms,
However, sanitation arrangements in a special law were also eriticized because there were oiher
Faws that alzo specifically regulated water resources, Even though sanitation, drainage and water
pesairees are o sysiem that cannot be separsted (Obani & Gupta, 20151, Theretore, there shiould
be imtegration of public policy, one of which is legislanion, 1o provide o comprehensive
ngrmative framework for fulfilling the right 1o water and sanitation (Meier, et.al, 2013,

Indonesia has already ratitied the Loar on Water Besources in 2004, However, the Law on
Water Resources wos later canceled by the Constitutional Court because the substunce wis
directed at the privatization of water which contradicted the spirit of the constitution so thit the
country controlled natural resources (Kamala, 2005). The House of Representatives of the
Repubiic of Indonesia then drafied the Draft Law on Water Resources to replace the law which
wits canceled by the Constitutional Coort. However, the Draft Lew on Water Resources. which
was later included in the legslanve priority list in 2008 and 2019, also recerved the same
criticssim as the Dralt Samastion Laws and Regulations, The criticism was aimed ot the Drafi
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Law on Water Resotirees that did not integrare the samitation and drainage sector as an inte gl
part of the rght w warer, Witer and sanitdtion are two inseparable sectors hecause the
fulfillment of the nght to sanitation cannot be implemented if scoess 0 water 15 not gearanteed
by the country (Chandranegara, 2006).

This condition shows the weak coordination betwesn the government ad padiament in the
tegistation system in Indonesia to produce laws that are relevant to the targets in the
medivmierm development plan. The government through the Ministey of Public Works and
People’s Housing drafted the Sanitation Laws and Regulations, while the pariament actually
drafted the Draft Law on Water Resources and the formulation of the second substance of the
draft w wis carried out separately without synchronization. The two draft laws seem difficult
to pass antil the end of the government period in 2019 because parliamentiarians are precceupied
with the general election agenda. Therefore, the legal vacuum at the level of the law in the
sanitation sector s likely to continuee wntil 20149, On the other hand, the government in the next
period {2019-2024) certainly requires the svmlability of adequate regulations to resume the
universal access target in sanitation sector. The legal vacuum in particular will have an impact
om the absence of & strong legal hasis for the regions (regenciss/cities) to develop regional
regulutions in the sanitation sector,

33 Domestic Waste Regulation from the Perspective of Regional Autonomy in Ind onesia

The impact of the sbsence of legislation n the sanitation sector on the schievement of
sanitation in the regions s influenced by the mechanizm of the distribution of authority between
the central government and regional governments in Indonesio. Indonesia has regulated the
division of authority between the central and the regional government guite tightly. The division
of authority can be the hasis for the regions to regulate it specifically with regional regulations.
Based on the Law on Begional Government, the ficld of domestic waste is a government affair
that is divided between the Central Government and the Regional Government, and is a
mandatary business refiated to basic services that are under the awthority of the Regional
Crovernment., Management and development of domestic waste in the regencies/ciles scope is
a mandatory affar of the regency/aily povermment,

When regronal governments want o draw up regional regulations on domestic waste, then
regional govermments nesd to pay atlention te the boundaries of the scope that can be regulated
in the regional regulations, The limitations on the seope refer to Law No, 12 Year 2001 (Law
on the Establishment of Legislation). Based on the Law on the Establishment of Legislation.
regional regulations ere made to accommodate specific regional needs andfor as a further
eloboration of higher legislation. Legislation with a higher position can be in the form of laws,
powvernment regulations, or regulations made by the ministry. However, Indonesia has not had
& law specifically regulating sanitation.

The Ministry of Public Works and People’s Housing. the ministry responsible for sccess o
sanitation in Indomesia. tries to overcome the problem of the shsence of the sanitstion laws and
repulations, As explaned m the previoes section, the Sanimatoen Laws and Regulations wene
drafted by e Ministry but have never been discussed until the beginning of 2009, In
2017, the Minister of Public Works and People’s Houosing took the imitiative to ratify the
Minister of Public Works and Housing Regulation No. 4 Year 2007 conceming Domestic Waste
Management Systiem  Implementation  (Ministerial  Regulation on Domestic Waste
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Mamigement ), Becasse this regulation was made by a ministry that was technically responsibie,
the substunce of this Ministenal Regulaion was also technical in nature and did not regulace in
detail the aspects of institutional domestic waste management or financing mechanisms that
could be taken by the regional governments,

The Ministry of Public Works and Feople’s Housing tried to pursue the target of availability
of domestic waste regulation in the regions by using the Ministerial Regulation s o guideline.
The Ministry of Public Works and People’s Housing has implemented an assistance program
fior regional governments in drafting regional regulations on domestic waste since 2016, Only
[4 regions have succeeded in enscting regulations on domestic waste aress from 40 regions that
have received assistomce from the Minisiey, In addition, there were 38 regions that had regional
regulations without sssistance. This amoent wos very small compared to 543 regencies/cities in
Indoimesia,

The lack of o number of regional regulations on sanitation that have been matified, even
though they have received assistance from the central govemment coccored doe 1o several
constraint= related o regulation and bureaucracy, These constraints are general in nature so that
if they can be overcome they cen have an impact in responding to the needs of central and
regional regulations i other sectors. These obstacies inclode:

g. The classic problem in the regulatory system in Indonesin is the lock of integrated
development planning systems at the cemral and regional levels with legislative planning
(Mational Dievelopment Planning Agency. 2003). The national legislation program and
the national medium-term development plan were made separately so that the Draft
Sanitatien Laws and Regulations was never considered part of the imstniments needed 10
achieve the sanitation sector’s target in the deselopment plan, This problem canmot be
separated fromm the paradigm of buresscracy in Indonesia in looking at the development
planning process. Various studies bave found that most policymakers in Indonpesia treat
the development planning amd budpeting stages as administraiive and compliance
procedures, nod a5 a process o discuss substantive poelicy issees and consider whether the
proposed solutions will actually have an impact (Blomkamp et al., 2007). Similar
comditions can also be found in the area. The regional legislation program s also separate
from the regional mid-teem development plan. In the end, there is no synchronization of
the prionty scale of legislation with development prionty which can be scen in the
ambitious but never realized quantity target of legislation (Risnain, 2015).

k. The absence of coondination between the MNational Development Planning Agency, the
Mintstry of Law and Human Rights, the Ministry of Home Affairs and the regional
government in integrating the stages of development planning with the planning of the
preparation of national legislation and regional legislation programs. These regional laws
and reguliations, at present, seem o be legal products that are controfled by two different
mimistries, The laws are in the control of the Ministry of Law and Human Rights, while
the regional regulations are in the contral of the Mimistry of Home AfTairs,

! These ureas nclule Siak Regency, Prabumulih City, Bintan Regency, Bangka Regency, East Belifung
Regency, Temungmung Regency, Gunung Kidul Regency, Cemtmil Lombaok Repgency, Boloang Misngondow
Selatzn Repency, Sarolongun Regency, Borgka Barst Regency, Lomopng Regency, Tulunpagung Regenoy.,
Sareng Fegency.
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There 15 ne monitocing and evaluation mechanism for development planning and
regulatory planning at the central and regional levels, The central momitonng and
evaluation mechanism for the regions has been weak since the Constitutional Court in
2017 canceled the article in the Regional Government Law which authonized the Mingstry
of Home Affairs o overiurn regional regulations.

. Assistance camried oot by the Ministry of Public Works and People’s Housing since 20016

has prodoced severnl draft regional regolations in seversl regencies/cities. But some of
them have not been approved by the regional parliament to be promulgated. It seems that
members of the regiemal parliament do sl ver have an agreement with the regent/neyor
ghout the urgency of the existence of regional regulations on sanitaton. Research
conducted by Sholikin and But {2013) shows that legislators in the regions are mare
interesied in drafiing regional regelations relating o intemal issues, including regsonal
finance, regional taxes, and government institulions.

Assistance carried out by the Ministry of Public Works and People’s Housing also has irs
cwn problems, Nat all expens on academic drafting and draft regioam] regulations that
work for the Ministry have adegquare experience in begal drafter, The Ministry his deafted
o draft regronal repelation model (o assis experts, However, most of the experts are too
guided by the model so that they do not artsculace localisie meeds and ideds 10 be included
in thie draft regional repulations., On the ather hand, ol mvany civil apparates in the regiens
have the capability to aniculate technical and theoretical ideas into the drft regional
regulations { Sheriock & Djani. 201 35). This condition hes an effect on the cessation of the
submizsion of draft regional regulstions w0 regional parlisments to be discussed and
ratified.

(Mther construints that are Incalistic are changes in the leaderstheads of agencies in the
regions or changes in the outhorties in managing the sanitation sector. These changes
become an obstacle when the draft regional regulations have actually been prepared and
are ready o be submited o the regional pardiament. The new leaders of the agencies in
the ares consider not having the responsibility to continee the legslation agenda. This
situation is a problem for the Minisory if the draft regional regulation is compiled from
Mindstry-finamced assistance using the central government budget. The Ministry cannat
infervene because the regional autonomy svstem in Indonesia places the position of
regionl agencies not as subardinate organizations of the Minisiry,

These ohstacles are interrelated and the problems that arise from these obstacles cannot be
solved only from the ingtiative of sectoral ministries. namely the Ministry of Public Works and
People’s Housing. The problem of the legislative agenda at the central and regional levels with
development pluns ot the central and regional levels can only be solved by legislation podicies
that are integrated with development planning policies,
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4. Conclusion

To date, Indonesin has vet to have a policy that imegrates legisistion program and
development plans. The legislation program and development plans for a period of 3 years ane
estahlished by the government and pardizment sepanstely withow synchronization. For the
sanitaton sector, the absence of such a palicy makes it difficult for the government o achieve
the target of universal access due to wnavailability of supporting regolations at the regional level.
Omie of the obstackes to synchronization s the fack of imtegration of the work plans of the three
instituticns, namely the Natiomal Development Planning Agency, the Ministry of Law and
Hurman Rights, and the Ministry of Home Affairs.

The Ministry of Public Works and People's Housing also needs 1o make policy changes in
assisting the establishment of draft regional regulations on sanitation in yamous regions,
Wenknesses in the aspect of the limited capacity of experts working for the Ministry need (o be
evaluated so that the substance of the draft regional regulations resulting from assistanoe in the
fiollowing year can better anticulate technical and theoretical ideas at the regional level.
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