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1. Introduction

Fublic administration in mdonesia for decades. runs without law which regulates it
comprehensively. This condition is different from other countries, such as the United
States and the Metherlands., The United States has the Administrative Procedune Act
[APA] while the Dutch have the Algemene Wet Bestunrsrechi (AWE), f)donesia finally
had & law on public administration when the government enacted Law Bomber 30
Year 2004 on Government Administration {Govemment Administration Law).

Onve chapler of the GEernment Administration Law regulates discretion (Chapler V),
Prior to the existence af the Govermment Ad ministration Law, the concept of discretion
can only be traced in the legal literature of state administration. Scholars regard
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discretion as a central and inevifable concept for understanding the embod iment of the
mile of law. Discretion is placed in the context of the freedom of Bovernment
organizations in selving governmen! problems.’ The existence of the Government
Administration Law then regulates the discretion melated 0 the requirements,
procedunes, and legal consequences,

Discretion in Article 1 Number 9 is delined as decisions and/or acts establisiggd
and/or executed by Government Officials 1o address concrete issues faced in the
of the govermment n the case of legislsthon that provides unorganized,
plete or unclear options, and/or the stagnation of govermument. Based on the
provisions of Article 1 Number 9 above, the disoetion has 2 (twa) forms, namely
decision and/or action. The decision referred to in these provisions is Government
Administrative Decisions which are also called Stale Administrafe Decisions
(KTUMN), The action referned to the Government Administration Law is the act of a
Covermment Official or other stale crganieer to perform and Jor not perform factual
actions in thie context of the administration of government (factual act of government).

The restrictions on the form of discretion in Article 1 Number % imply the law not
meprulates circulams or other form of policy rule as the scope of discretion. Whereas the
policy rule is one fomm of discretion that does not incloded as KTUN or Government
Administrative Acl. Other implications, the provisions on discretionary requirements,
procedunes, and legal consequences of discretion in the Government Administration
Law may be deemed not to be applicable in the use of policy rules as instruments of
public administration. Whereas the substance of policy mle |eg. circulars and
instructions) in discretion may not be in accordance with General Principles of Good
Administration { AUFBY or conflict of interest,

Therefore, this article explores the following questions; whether the scope of discretion
in Goewvernment Admindstration Law s unconstitutional when analysed by rule of law
principle in constitulion, and if so, whal should the govermmenl administration law say
b b compatibie with rule of law?

2 The Concept of Discretion

The concept of discretion cannot be sepasated from its Latin root, "discemene’. Discormere
in Emglish paired with discernment terminclogy which means wisdom.? The
efvmalogical signilicance shows the imporlance of wisdom for government officials
when implementing  discretion.  Darumuerti?  defines discretion as an  individual
deciston ar action of government based on the government's power to be free to make
chokces. Government in the contex!| of discretion is given the cheice Lo acl or not 1o acl
for the sake of public good. The freedom o choose is prescribed in degislation or even
is mot prescribed from legislation,

Another more elaborative definition is delivered by Koch Iroas quoted by LE Siterus,
Based o Koch Je. there are 3 (three) scopes of discretion that need o be understood,
Firal, discretion as the authorily bo make individualizing discretion by decisions those

L L, L A fedicial Eriaerehion mitiin Adjudiochee Cosenitde' Procsediiegs o Chimr o Bourded Eatimmli
Amalysis, Berin: Springer-Yerlyg, p2

L Fletcher, G (1984 “Sorve Uinwise Reflectons abeat Discrebon”, L amd Ceifamperaing. Prollan,
A7) 269-2H5,

o Dhniarark, B DY (20T6), Dkt Kiggia Teord Huban, Yogyakorta: Gerdn Pablighing, p, 28,
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are-individual in the application of the rules, Secend is discretion as freedom to fll the
vacuum im the delegate's aulthority with the alm of carrving oul a determined
administrative fenclion (execuling discretion), Third is discretion as the power o lake
action in the framework of & common goal {policy making discretion).* Daromoerts then
elaborates twao factors that related with discretion:

a.

The government mio sk ack o the principle of legality but also need to be flexible
urder certain conditions. Covernments in cerfain circumstances canmot avoid
the nature of the interpretive law. Although legal morms have been formulated
sirictly but it must be interpreted when faced with the condext of the
implementation,’

The interpretive nature of law is caused by a simple premise. According fo
H.L.A, Hart, the lawmaker will never know what's going on m the hutore, The
bwmakers will iry to vegulale the problemns that arise today, bul cannot predict
cxactly what will happen m the future, Hart called the limitations of this law-
maker as a relative ignorance of fact, There is also o refative imdeterminacy of
aim when the legislator in general has determined the goal of the Lw,
Hewever, the law at the level of implementation will compete with many
mterests that must be compromised.: Hart's mitations show the urgency of
discretion. I the govemment does not lake the path of disceetson then there is
the risk of stagnation of government. Therefore, the government shoeuld be
flexdble but still pay attention to the goals set by the legislator,

An cxample of the limitations of legistation relating to relative indeterminacy of
aim can be seen in the context of the Implementation of Surabava City Local
Fegulation No. 8 of 2034 on the Arrangement of Supermarkets in Surabaya
(Perda Na, 8 Year 2004), The megulation regulates the maximum hours of mini
mearkel service. The initlal spirit of this provision is o protect traditional
markels or stores, The protection is expected Lo improve e economy of small
communikics through traditional shops or markets. However, the initial
objective becomes relative when faced with situations of potential job losses for
workers in mintmarket trading services. This context can actually b legitimacy
for the discretion that government officials need o take in implementing the
L.

The second factor is the exception situation associated with the functional
matome of the discretion, Implementation of governmental power has the
moception situation of the law for reasons of urgent need or emergency. The
government should mob be passive in the face of such urgent or emergency
situations, Government should be active by taking steps other than thase set
ot im the legizlation.

If diseretion s functional, then the form amd nomenclature of the discrelon
should also be seen from its funciion. Therefore, the lmitation of the form of
discreticnary usage becomes contradictary to the functional nature. However,

4

=

Sitoras; LE. {2006) * Kebijokan Bailout Cemtury: Diskresi ot Kriminalissi Kebijkon™, Jurmil Hidam
& Posilupigimm, 46{15: 2244

Dhsrumiuet, Cheifs pp. 2932

Hart, HoL A (23 "Dhscnstion”. Hermem Linf Soan, 12772 S61-663,
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the limitation of discretionary functionality s precisely regulated in the
delimition of discretion in the Government Administration Law.

Both discretionary driving factors: indicate the pamdigm of ufilitarianism in the
exercise af government authority. If the law on which the authority s based can be
interpreted differently to achieve the goals of the govermment, then the government
can exercize discrefion. Thus, the implementation of the law is solely seen as an effort
o achieve the objectives of the law, The meaning of the text of the law B dynamic in
the dimenstons of cognition and implementation as long as it is on track to achieve that

goal,

The paradigm of utilitaganism in the law can be interpreted o= the value of
purposiveness of the law. The value of purposiveness, according bo Gustav Radbroch,
is actually under justice and legal certainty, The purposiveness of the law is in the fast
Hace, while the valse of justice & the main goal.

4

EI mmking Uiy oulines, o assign fo losd place the prorposioenicss of e loa fn
serving e pubiic benefk By mo mcans 05 T anyifiiog and everutining Suid Tenefits
Hne people”. Rather, wolat henefils the people 5, in the kg run, only S wivich lne
is, mmmely, Hut which creates logal orrlainty and sirives fooard fusfice. Legal
certisinty fofich is durraclerishic of eoery pesifive-Tne statwle somply in dirhee of the
shatute’s himing been concfed) fkes o cunons mildle. place befween B offer fao
mues, purposiveness and fustice, because i 08 reieed ol ouly for the puliic
bemefif but atso for justice.

Aspects of purposiveness of discoetion can also be seen in discretionary settings in the
Covernment Administration Law. Under Article 22 Paragraph (2] Sob-Paragraph d of
the Gofrmment Administration Law, any use of Government Officials' Discretion
aims to overcome the stagnation of government in certain circumstances for the benetit
and the public interest. However, as Radbruch argues, the aspect of purposiveness
must be balanced with justice and certainty aspects. The advantages of the modemn
legal system exist in the guarantee of legal certainty, Therefore, setting of the discoetion
functicnality should not be arbitrary by ignoring the legal certainty,

Therefore, the next discussion will present some examples of discretion that igrnore the
legal certainty aspect. Government oflicials in practice tend to wuse the nomenclature of
i circular im the exercise of discretion, This condition is certainly different from the
direction in the Government Administration Law which regulates the use of discretion
with the nomenclatune of KTUMN and factual actions.

&
T Raadbruch, G (2006}, “Btahatory Law kessniss and Supra Statubry Lawd (1986),° Caferd Jourial of Logal
Studies, Do), 1-11, DEIE hittpe ! sl kol o 10,13 gl mgliHEL
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3 Implementation of Discretion in Indonesia

As explained m the previows discussion, the nomenclature that can be used n the use
of discrebon & the KTUN and the factual actions of the government: [f we refer to the
definition of KTUMN iflthe Government Administration Law which extends the
definition of KTUMN in Law Moo 5 ol 1986 on Administrative Court (Administrative
Court Lag}), it can be concheded that tho use of KTUN as an instrument of discretion is
contrary to the nature offiscretion. Article 87 of the Government Administration Law
provides that the KTUN in the Administrative Court Law must be interpreted as:

:

a !wﬁﬂmdﬂumhhrﬂﬁnhdmiml‘udufﬂchﬂlulﬂ

b, Decisions of the board and/or stabe sdministration officials in the executive,
legislative, jugpcial, and other state administrations:

c. The KTUM shall be subject b the provisions of the law and the grneral
principles of gmod administration [ALUPB):

d. The KTUN s in a broader sense;

e. The KTLM has potential legal impacts; and/ or

f. The KTUN applies to the citizens.

The provision gives the meaning of KTUN as a written stipufation based on the law
and AUPE. In addition, Article 1 Sub-Article 9 of the Government Adminktrationfaw
regilates discretion o be used when the substance of legislation provides choice, does
not regulate, incomplete or unclear, Bhd/or government stagnation. This means that
KTUM can be wzed to implement the prosisions of e lows and repulations, e AUPB
principics, the existence of the options granted by law of the existence of substance

which is unclearin the legislation,

e feature of chodice in legisiation aimed at government officials is the use of the wornd
“ran” in the formulfon of norme, These charactenistics have been affirmed in the
Attachment of Law Number 12 Year 2011 on the Formation of Laws (Law-Making
Law). The delegation of authority to government officials to form the KTUMN is marked
by the formulation@®f the authority norm *determined by®, This feature is lmsed on
general provisions in the Adminisirative Coort Low and Government Ad ministration
Law which classify the KTUM as a determination or written provision, Therefore, if
there is a choike or option for a gevernment official to form or not to form a KTUN
thes it should be phrased by the "can be determined by®,

The research conducted by Permana® analyzed the sample of KTUMN that was
determined because of bourd discretion. Permana analyzed the Decision of the Regent
of Klaten Number 338/ @)/12/09Rhs which dismissed with disrespect one of Civil
Servant. The Decision is hased on the provisions of Article 28 letter b of Government
Regulation Mumber 32 Year 1979 concerning Dismissal of Civil Servants (Dismissal of
Civil Servants Fegulation), Article 8 provides a bound discretion for government
afficials to dismiss civil servanis not respecitfully if they mest certain criteria.

The bound dscretion embodied m the form of ETUN implies the existence of legal
remedies by the aggrieved partv. The aggrieved party may fila a lawsoit o the

E Permana, TC L {T009). * Panpguijion Bepubusan Diskres olel Pemgadilan Tada Usala Megaen,” [Master
Thesis), Post-grracluate Dipenegons Uinversity, p 87
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Administrative Court. Pemmana research indicates that the lawsuit against the Decision
of Regent of Klaten Number 388,/01/12/(9Ehs was won by the Defendant. Although
the plainkifl is defeated, it shows thal there is an opportunily for justice for the party
wha iz harmed by the bound discretion of the KTLN.

Otherwise, discretion is not manifested in the form of a KTUN but a circular or
instruction. Circular amd instruction in varoos lileralures of administrative law ame
chasgified as ane form of policy rule, in addition to other forms such as operational
guidelines and others. While on the other hand, the government has been showing the
use of circular and instroction as an instrument of discretion. The intensity of circular
uwse anid mstruction inogovernment 15 gquite o lot because of its simple formation
procedure,

The practice of circular use and instruction as a discretionary instrument can be seen
from the indent and purpose of the issuance of the cirosfar and the instrection. Some
examples of circular use and instruction indicate that the purposes of circular and

imstruction are consistent with the purposes amd objectives of discretion in the
Government Adminksiration Law, for inslance:

Table I Government practices discretion by errcular,

Mo, Circular Substamces

1. Intermal Affairs Circular  The snactment of Law Mumber 23 Year 2014 on Regional
Mo 120/ 5935/5) Tat Government (Regional Government Law) nesulbed in the
Cictaber 2015 chamge of several govemnment affairs authorities ab the

districtfeity and provincial levels. Changes in governoment
affairs alzo have Implications on the status of personnel in the
region,  Providons i the Hu-siaztl Government  Law
governing the trarsfer of personnel shall be executed no later
than 2 {bwar) yenrs from the enactment of the Law. Article 21
of the Begiomal Government Law also delegates the formation
of Cowernment Regulation as i mmplementing regulation,
However, the absence of such Goverrmment J'Legul..:h'.un
resulted in legal vacuum and guidance for local govermment

Therefore, the hMinister of Infernal Affairs then issued this
Circular Letter as g guoide i the fransfer of govermment
aftairs. IF it refers b the discretion criteria in the Government
Adminmtraton Las, then the {ssoance of this Circular Letter
may be classified as discretbon aimed at filling a legal vacuum
| Article 22 paragraph (2} Sub- Paragraph b ot the Government
Administration Law],




Mo Circular
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Substances

2 Intermal Affairs Circular
Men 471/ 1768,/5] 12 May
Hlla

Circular  Letter addressed o regional  heads  throwsghout
Indonesia related to the acceleration of isuvance of electronic
I3 card and hicth certificate. Thiz Circular Lebter adds a
mumber of obligations that are not regulated in the Population
Addmimistrabion Law, For Instance, residents who, on May 1,
N6, are more than 17 VEATS ald or are marred and are not
skavitg abroad, shall be requined bo record electronie [0 card
ey later  than Eeptu.'nbe:r A, HNA The |‘|.'|pu|.a.1i.|.1r|
Agdmindstration Law does not stipulate the period of tme for
restdents to perform data recording,

The crcumstances underlying e Bsuance of this Circul
Letter are the coverage of electromic 10 card recording wihic
anly reaches B5% and the mew Birth Certificate reachss 61.6%
it refers b0 the discrefon criteria in the Govemneme
Administration Law, the issuance of this Circular Letter may ©
classified as a discretion aimed at facilitating the administratic
of government [Article 22 paragraph {2) a) of the Governmer
Addmimistration Law]

3. Director General of
Taxes Mo, SE-
43/ Pi/ 2016

This Circular Letler = msued. as a0 guidance on the
implementation and affirmation of the Fegulation of the
Drirector Gereral of Taxes no, PER-11/PLS3006 concermning
Further Arrangement Conceming the Implementation of Law
Mumber 11 Year N6 concerming Tax Amnesty. Specidically,
this Circular Letber b= made s that tax amnesty services can
wiork well and uniform so &s o provide legal certainby, As an
emecution  gulde, this Circular Letter prevents  different
interpretations in the mnplementation of the fax amnesty
program If it refers to dicretion critecia i the Government
Administratbon Law, then the s=suance of this Circular Letter
may be classified as discretion aimed at providing legal
certainty [Article 22 paragraph (2} letier © of the Government
Acdministratiom Law].
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Mo Circular Substances

4. Presidential Instruction The Presidential Instroction (Inpres) was msoed due o
Mo T of 2006 on several national strategic  projects whose progres was
Accelerated stagrmnt m the previeus govermment pericd. The President
Implementation of wants to accelerate the implementtion of these stagnant
Matiomal Sirategic projects, especially om the Matiomal Strategic  Project
Projects Theretore, this Instriaction Bives some instructions o the

Mimister, Attorney General of the Republic of Indenesia,
Chied of Police, Cakinet Sea'utar‘l.', Chief of Staff of the
President, Heads of Mon-Mini=try Government Institufions,
Governors and Regents! Mayors, The essence of some of
these instroctions is the meed for relevant officials to take the
necessary  steps o resolving  the  odstacles  te the
implementation of the Mational Strategic Projact. Even
relevant officials are alsg instructed o take discretion in
order o adderess concrete and  urgent issues o avokd
stagration, If it refers to the discretion criteria n the
Covernment  Administration  Law, the issuamce of this
Circular Letter mﬂb@ classified as a discretion aimed al
overcoming the stagnition of govemmenl o certan
circumstances for the benefit and the public interest [Article
22 paragraph {2) Sub-Paragraph d of the Government
Ajlministration 1o

Sourne Seavaudary iata, 2007 (Lated ).

Table 1 shows the form of discretion in the practice of government was not limited
anly in the form of KTUN. The practice of wsing circulars in discretion is a kbogical
implication because the nature of the KTUN should be concrels, individual, and final,
Whereas to fill the legal vacuum through discretion also required a legal product
whose substance i regulatory and the substance of the arrangement {general-abstract)
cannok be included in the KTUN.

4. Unconstitutionality of the Scope of Discrelion in Government Administration
Law

Previows discussions have shown that the 88 of discretion in practice is not alwavs
consistent with those set forth i the Government Administration Law, The
Government Administration Law regulates the wse of discretion in the form of KTUN
amd factual actions {feifeliffelmedetingen), but government practice shows the use of
policy rules {especially in the form of ciroulars and instructions) as a discreticnary
instrumenlt.

Problerns can anse when the policy rule that becomes the discretion mstroment is mot
in accondance with the requirements in Article 22 and Asticle 24 of the Government
Administration Law:

a. According to the purpose of discretion, namely:
i. cilitate the implementation of government;
ii. [l the legal vacuuwm;
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i, provide legal certainty; and
e oyercome the stapnation of government in certaln clreumstances for the
benefit a@ the pablic mterest.

b. Mot contrary bo the provisions of legislation. 1]

e Insccordance with the General Principles of Good Administration (AUPB).
d.  Based on objective noasons.

e. Not causing a conflict of interest.

f,  Bedone with good faith,

1
Discretionary constitu Honality anabysis will be based on !lﬁ:le'l parsgraph (3] of the
1945 Constitution of the Republic of Indonesia which states that Indonesia s based on
rule of law, The focus of the discBtionary constitutionality amalysis is the
synchronization between the rile of law in Article 1 Paragraph (3] of the Constitution
with the scope of dizcretion m Artiele 1 Numbers % and Article 23 paragraph (1) o the
Government Administration Law . Synchronization with the principle of the mule of law
uses indicators of the rule of law that have been formuolated by Adriaan Bedner®
Bedner formulated 34 (thirtv-four) indicatoss of the rule of law dlement. However, this
discussion vses indicators relevant ko the analvsis of discretion, Thercfore, the indicator
proposed by Bedmer was modified in order to be contexiual withy the use of discrelion
(see Table 2),

Discuzsion in this section, based on Bedner's formulation in Table 2 below, focused o
examines whether the scope of discretion m Indonesian legal system is formally clear
to give legal cerfainly. Furthermore, the discussion will examine the PﬂEEJhIIIl'I.-' of
constilutional rights violation when the scope of discretiocn s limited i the
Covernment Administration Law, Specifically, the discussion will analyee discretion in
the form of palicy rules which is not recognized in Government Administration Law, 1T
the policy rules is nol recognized i Government Administration Law but often wsed in
practices, it may give conseguences to the controlling mechanisms,

Table I Dimensions and Indicators in the Constilutionality Analysi= of the Scope of Disceoetion,

Elensents DHmensions. Indicators

Towhat mxtent dises the government operate by
dm::rc'bnm Irased an Cavermmisnt "Ld:'mn.lr.'rr.mnn
? " 'ln:- w'."l..:l: r:-:l.ent dn-c-.:'r}m Lrw Ieaw: TEWTm Fn'r
Sk actions are subpect o low i reiry TS

Forrmal kegality Wihether the soop of discnetion cleas?

Whether nll discrstiorary instruments

accesaible b the public?

Wiiithier oll discretionary instrumimis

Farmal Fule by L

published?
Substantive  Subordination of all law and 1= What are the principles of justice and AUFE
it pretiticns to hinsdarmental tluat dere writhen aned enforcealske?

privveiphes of pistioe

L] E'L'I.1I'EB'L (L, Adq Elementary Approsch bo fhe Bule of Law® ﬂnﬂu fatirmal ot Rulea Lo, 2000
AH-74, DRk Tt el G AT/ S1E7GA045 1IN T
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Elements [Hmenskons Inaticators
Protection af individual cights and Whether individual srel grougp rights
graup s puarared?

Contredling . There exists an indeperdent judiciary Do diieens have effective aocess 43 jusbice in
mechanisms cantrodling dscretion?
Sowrret Beiheer, 2000, 72 {Edileal

For instance, the citizens do not have access i0 examine the policy rules iffjudicial
system, If the scope of discretion in the Covernment Administration Law B mol in
accordance with the rule of law indicators, so it can affect to possibility of abuse of
power by policy moles. The governmwents can use policy reles o violate the
constitutional rights based on discretion and cannot be contralled by citizens,

4.1. Formal Elements of Rule of Law

Previows discussions have shown that govermment practice with discretion is not based
om the scope of discretion specified by the Government Administralion Law. Paolicy
rukes lend 1o be wsed as a discretionary Instrument because of ils easter and faster
formation procedures, Moreover, not all discretionary contexts can be answered with
the form of KTUN or fackual actions as specified in the Government Adminsiration
Lawr,

The limits of the scope of discrelion as prescribed by the Government Administration
Law, onlv in the form of KTUN and factual acts, essentially deviate from the theometical
concepts of discretion that canmot be separated from policy rules. Policy rule s enacted
due o government problems that cannot be solved i onlv based on laws. ™ The contex|
of the wse of these pelicy rales is in accordance with the terms of use of discretion st
out in the Covernment Administration Law,

The wse of policy rules as a discretionary instrument is also often found in legal
systems in other countries, The United States, for example, regulates policy rules with
various vartanis of its form & a diecretionary instrument. The policy rules in the
United States are also governed by the Admimistrative Procedure Act,!

The policy rules in the Nethedands (known as beleidsregel) are also regulated by the
Law governing the public administratiom, namely Algroene Wit Besfuwrsnocht |f.l"|.'|-"|'Ei}
Beleidzregels in the Metherlands is legally understood as a wrilten decision whaose
substance is general but not universally blmilng and issued by the administrative body
in thi exercise of its authority with the aim of establishing certain facts or interpreting
legislation.* The context of beleidsregals in AWE & also a discretion context in Indonesia
regulated by the Government Administration Lasw.

Comprehensive regulation of the form of policy rules - which terd to be the instrurment
of discretion - in the Government Administration Law can have implications on legal

W Maran, B, and Magnar, K {1997). Rinlstrayel Meisilar Hntunt Tals Negira hiabnvals, Bandunis Alimmi, p.
136

I Gersen, LE, (2T “Lepgislative Bubkes Revisibed”. The Lbaersaty of Clicgs L Reone, 74 {Special e
Commvemorating Twenty-Five Years of Judge Richard A, Pogpers 1708,

1 Tolleraor, A (2008), Gemwenbelijk Beleid en Beleidaregeds, Diasechithn, Silksusiomrdtelf oo
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certainty, Legal certainty if reconstructed in the context of policy rules with reference
to Maxeiner™ can be interpreted as [ollows:

@ Policy rules shoukd be published as legislation enacted im the State Gazetle. The
publlm Hon shows that pelicy rules as outcome of discretion can be known to the
affected public.

b The policy roles should be clear s that they are not multiple interpretations,
Clearly, in this criterion, is the precise formukation of norms so that it can be
described and applicd with certainty in the actions of legal subjects,

c. Policy rules should not be retroactive, The principle of non-refroactive in gemeral
& also adopted in the formulation of norms of Il.'gn-lahun The non-refroactive
principle may be exempted from a policy rule if then its application is favorable

to the begal subject.

d. The farmation of a policy rule should pay attention to the principle of reasonable
expectation (principle of rust), so that the policy reles Bsued by the government
are required o be used by citizens to take action, ™

Based on Maxelner's arguments, if the Governmenl Administration Law does ot
regulate the policy rules formally it may §ect to administrafion practices which is nat
accordance with rule of principles in Artiele' 1 paragraph (3} of theé Indoneaian
Cometitution:
i, The povernment does nol have a guidance to make a policy mule based on
procederes and good governance principles;

b, Because the government does nol have guidance, the policy reles may nob give
kegal certainty when the government uses discretion to sobve a preblem,

4.2, Substantive Elements of Rule of Law

Indicators in the substantive clements & relating to the applicable principles of justice
and ALPE & well as guarantees of the human rights. The principle of justice and
AUPB can be applied to the discretion in the form of KTUN beca@@e AUPB has become
the valid criterion of KTUMN since the coming into effect of the Administrative Court
Lave and reinforced by ithe Government Administration Law | Article 52 paragraph (2]).

As in the formal element mdicator of the rule of law, problems can arise if the
discretion is made by the govermnmenl in the form of & policy rule that is not legally
regulated as o scope of discretion in the Government Administration Law, Viojtion of
ALUPE in the use of policy rufe can be seen in polemic aboat the fssuance of

Letter of Minister of Infomal Affairs, Nomber 700/08/S] (SE No. T00/08/5]) and
Circufar Letter of Minister of Infernal Affairs MNumber 555/3032/5] (SE Ne
355, 3032/5]).

The issuance of the twe circulars was an implication of the enactment of Government
Fegulation Mumber 37 Year 2006 conceming Second Amendment of Governmemnt
Eegulation Mumbser 44 Year 2004 regarding Protocol and Finance Position of Leaders

1 baxeiner, [, (208} “Some Beslism about Legal Cereimy in the Globalization of the Bule of Law®,
M [ of Mfermahomml Lew, 3101): 32,

W Prafiwi. 50 chail, (2007 Poviefason Hubuim AsasAaes Dnmrd Penendmbahon paig Halk (ALUPRE]L Jabkaria
Lembagan Kafian & Advokasi lndependersi Peradilon (Lel Py, p, 70
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and: Membuers of Regional People’s Bepresentative Assembly (P No. 37 Year 2006), PT'
Mo. 37 Year 2006 had raised Intensive Communication Allowance and Operational
Supporl Cost of Regional People's Represenlative Assembly (DPRD) members
throughoul  Indomesia. Increase in Intensive Communication Allowance and
Operational Support Cost were retroactive,

The enactment of the allow@ces increase was criticized by the public. The
Government then promulgated Government Regulation Number 21 of 2007 on Third
Amendment of Coveérnment Begulation Number 44 of 2004 on Pratocol and Financial
Position of Leaders and Members of the Hegional People's Representative Assembly
(PP N 21 Year 2007), PP Mo, 21 of 2007 requires members of the DPRED to refund
allowance that has been received with a deadline of one month before the end of the
texmy of office. The Minister of Infernal Affairs then issued Circular Leller no.
0845 dated 3 January 2009 which is mtended for all DPED members m Indonesia
and requested members of the DPRD o refund the allowances that resulbed from the
enactment of PP No. 37 of 2006, However, the Minister of Infernal Affairs then issoed
Circular Letter no, 3535/002/5] on Aogust 18, 2009 which revoked the previous
circular letter, Members of DPFRD who do mod refund the benefits will mol be
sanctioned.

The publication of the two circulars is a concrele example of the use of a circular as a
form of discretion, Circular issuance & done without careful consideration and can
even change quickly in a matter of months, [f the circular is analyeed from the
perspective of AUPBE il would be contrary 1o several principles, incleding:

a. The principle of carefulness, that decision makers alwavs act carefully by
conskdering comprehensively about all aspects of decsion malerial, s0 as not o
cause harm to the citizens ™ The publication of the creular is also contrany to the
principle of material precision. The principle of material precision In AWE in the
MNetherlands requires thal the burden cawsed by the decision of government
officals should not be more severe than the goal to be achieved. @

b The principle of legal certainty, that any decision made by the Government is not
f b revoked, unless there are imporant matters which are the basis of recall
and this mvust be proven through a valid judicial process. 7

Thee use af a circular as a form of discretion, if it refers to the pelemic of the circular
letter, should be regulated in the Law so that its formal and material aspects are nol
contradictory 1o AUFB. The regulatory urgency is reinforced by empirical governance
practices that wse many circulars, IF it s not megolated then the policy rule may b an
instrument used arbitrarily In discretion.

4.3, Controlling mechanisms

This indicator requires citizens o have effective access to justice in exercising control
aver discretion. This indicator in the Indanesian contex | requires legal certainty that all

" Mugraha 5 207 Laproear Adlr Tim Eompradium Bading Mk Banermiihen worg Bk Fokartac
BEHN, p. 12,

b Pratiwi etal, Dpook poé

Tl pe o
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forms of discretion can be controlled, The Covernment Administration Law regulates
the control mechanisms against disceetion, bul limited to those that include the scope
of discretion Le. KIUN and factual action. Such contiol mechanisms include the
notification and reporting mechanizm of discrelion o officials’ superiors.

In addilion to the contenl mechanismes of top officials, discretion can also be reviewed
through administrative efforts (pbhjection and appeal) and Adminstrative Courl. The
lawsuit against discretionary use through Administrative Court is possible because of
the use of discretign in the forms of KTUN and the government's factual action.

Can citizens fike a lawsuit through the Administrative Court on qBcretion in the form
afl a policy role (civcular or instruction)? If it refers e scope of the lawsuit in the
Administrative Court Law and synchronized with Article 87 of the Govemment
Administration Law, then the policy rube cannot be the object of the lawsuoit in the
Administrative Courl.

The judicial control effort that can be used by cifizens against discretion s judicial
review. Judicial review is done by applving to the Sepreme Court. If tracing the
Supreme Coort decisions relted to the circolar judicial review, it can be concluded
that there is no legal certainty for citizens in controlling throwgh the judiciary against
the discretion in the form of policy rules,

The Institute for Criminal Justice Reloem (IC]R) has filed a petition for a judicial review
of Supreme Court Clircular Mumber 7 of 2004 on the Submission of a Request for
Criminal Case Feview (SEMA Mo, 7 of 2004), The Supreme Court through Judgment
Nao, 27 P/HUM/ 205 states the petition for judicial review B unacceptable, The
Supreme Courl declares that the petition for judicial revief] is unacceptable because
the position of a circular is not a statutore regulation under Law Sumber 13 Year 3001
conicermbng the Establishment of Laws and Regulations.

However, thie Supreme Court has a different opinion when conduecting a judicial
review against Letler of Director General of Islamic Education of the Ministey of
Feligiows Affairs of the BEepublic of Indonesia Mo, DL PPAO0DS/ 993 0008, Supreme
Court, in [udgment Mo, (03 PAHUM/20T0, granted part of the petition for udicial
review. The Supremse Courl in its legal consideration states that the formal of the
Director General Letter Moo DLL/PPO0SS 073/ 2004 15 like an ordinary letter, but the
comtents are provisions and generally applicable to all those refermed to in the letter, Sa,
the letter substantively meels the categary of legisiation and can therelore be submitted
A petition for udicial review,

Supreme Court in Judgment No. 23 PAHUM/ 2009 also bas a similar argument with
Judgment No, (3 PAHUM 2000 when reviewed Letter af Director General of Coal and
Geothermal  Minerals of the Ministry of Energy amd Mineral Resources Mo
5/ 31/ DB/ 00K, Supreme Courl argued that circuelar letter, based on practices ol
government administration, is a form of regulation and can be neviewed by Supreme
Ciouel.

ud gment Mo, 23 PAHUM, 2009 and Judgment No. 03 T/ HUM /2000 showed that the
pelicy rules substantively have a simifar impact with legislation and can be reviewed
by Supreme Court. However, Judgment Mo, 27 P/HUM /2015 showed that judges in
Supreme Court do not have a common view about judicial revigy of policy rules. The
Supreme Court opinion in Judgment Mo, 27 PYHUM /2015 was based on the principle
of legality which policy rules is not form of regulation that can be meviewed by

13




PoISEN: 24d2-98840, E-158N: 2042-0800

Supreme Courd, In the other hand, the Government Administration Law cosed the
possibility o review the policy rules in administrative court (PTUN) and furthemore
crzates the legal uncertainty condition in the perspective of controlling mechanisnn,

The legal uncerdainty condition shows the weakness of controel throwgh judicial
inslitulions against dicretion in the form of policy males. Control of discretion in the
form of a policy rules can only be done by the supetior officer who issued the policy
mules. However, such control mechanisms are not regulated in legislation, so there is no
abligation for officials to nolify or repart the use of policy rules as discretionary such as
the use of discretion in the form of KTUN and factual action.

5. Conclusion

The analysis of the constitutionality of the scope of discretion in Articke 23 paragraph
{1} of the Gov@nment Administration Lo indicates that the scope of discretion is
contrary to the principle of the rule of law in Article faragraph (3) of the Ind onesian
Consbitution, Synchronization of irelicators of rule of law - through the reconstruction
@ the concept of the rule of law by Bedner - with the scope of discretion in the
nt Administration Law shows that the regulation of the scope of discretion
I Actiele 23 paragraph (1) of the Govemment Administration Law has the potential to
cause constitutional osses for the citizens, The potential constitutional losses ane due ta
discretion limited in the form of KTUN and factual action and the practice of
povernment showed that discretion 15 not limited to that forms, Practices in
governmenl indicate the wsual wse of circulars (as one form of policy rules) in
discretion. The use of policy rubes in discretion is an implication of lagal vacuum that
needs to be regulated throvgh d scretion in the form of regulatory legal products,

The discretion formead in the policy rules cannot be controlled by referring o the
Covernment Administration Law. [f the discretion in the form of a policy rules is
contrary to legislation amdfor AUPB, then the control can only be performed by the
olficer's supervisor. Bul the control is nol mandatoey because it is not regulaled in
legislation. In the ether band, citizens do not have access to discretiomary controls in
the form of policy rules through the judiciary.

Thercfone, the following legal reforms ane required:

A, The Government Administration Law should extend the scope of the discretion
s it is not Bimited to KTUM and tactual action by add policy rules as one of the
scope ol discretion and affirming nomenciatures which can be categorized as
policy males; such as circulars and instructions,

b. The Supremss Court needs o amend the Supreme Courdt Regulation No, 1 of 2011
on Judicial Review, The changes are bv expamding the scope of the object of the
judicial review mequest. These changes have implications for contralling droolars
that are regulatory, including those formed in the context of discretion, throogh
the judiciary.
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