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a
Abstract,

Data from the Ministry of Public Works and People’s Housing of the Republic of Indonesia in
2017 showed that only 34 from 541 regencies/citics in Indonesia have regional regulations on
sanitation. If there is no significant increase in the availability of regional regulations on
sunitation management until 201%, the government in the 20M9-2024 penod needs to have o
strafegy to sccelerste the establishment of regiomal regulations on sanitoiion in all
regenciesieities. This research was conducted to identify regulatory and buresucratic constraints
that prevemted the acceleration of the establishment of regional regulations on sanitation in
supporting  the achievement of 100KF access [0 appropriale sanitation m the Sustainable
Development Goals, The interim findings in this research indecated that one of the factars that
hindered the acceleration of the extablishment of regional regulations was the slow pace of the
execuive and legislative bodies in matifving the Sanitation Laws and Begulations. In fact. the
discussion of regional regulations on saniation in several regions was generally ohstructed
becouse regional parfizments questioned whether there was a law or a juridical basis for the
cstablishment of the regional regulations. On the other hand, the execotive and legislative bodies
alsodid not immediately make & new Law on Water Resources after the previous Law on Water
Fespurces was canceled by the Constitutional Court. Another factor that impeded the
soceleration of the esteblishment of regional regulations on sanitation i various regions was
the absence of policies that were shle to integrate national and regional legislstion programs
with development plans at the national and regional levels. The lack of integration of legislation
and development plans was also influenced by weak coordination between the Ministry of Law
and Human Rights, the National Development Planning Agency, and the Ministey of Home
Affuirs,
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1. Introduction

The 1945 Constitution has expressly stated that one of the sdeals of the Unitary State of the
Republic of Indomesia is the realization of social justice for all Indonesian people. The vision
of the realization of social justice is elaborated in the substance of the 1935 Constitstion through
the regulation of constitutional rights to ensure the achievement of social justice. Guarantees of
citizens” constitutional rights include clementary aspects in luman life. including economic,
paolitical. social. environmental, and cultural aspects. The constitutional rights related to the
environment are guaranteed in Article 28H parograph (1) of the [%45 Constitution, namely:
“Every person has the right to live in physical and spintual prospenty, to live and get a good
and healthy environment, end to receive health serviees.”

The right to ohtain o good and healthy environment can be guaranteed through the mile of
the country in the macro and micro scope. The role of the country in the macro scope is
wnplemented by establishing laws amd regulations that protect the entire ecosystem of the
environment, One of the rofes of the cowntry that has been carried out within this niscro scope
i forming Law No. 32 Year 2008 comceming Environmental Protection and Management, In
addition toacting within the macro scope. the country playvs a role in the micro scope. namely
in the sspect of samtation,

Based on Law Mo, 23 Year X4 concerning Regional Government (Law on Regional
Covernimenth, the field of sanitanon (domeste and waste water) is a government affair that 15
divided between the central, provincial and regencyicity governments, and is a mandatory
business reluted to basic services which is the suthority of the provinciol and regency/city
governments. However, there are still many provincial and regency/city governments that have
problems - achieving access to appropriate sanitation. On the other hand, the 3015-20149
Mational Medivm-Term Development Plan (RPIMN) mandates that Indonesia will achieve
10% universal aooess to safe sanitation in 2019, This means that until the end of the year, every
Indlomessan people Living in whan and riral areas has access o appropriste samtanon. According
te Chaplin i Oweuss {20000, one of approaches m overcoming sanitation problems is the
esgblishment of adequate regulations,

The regulaory approsch can be seen m the directiion of pelicies e expand and improve basic
services in the field of sanitasdion in Book 11 of the 20153-2009 RPIMN Development Agenda.
The policy direction is o encourage regicnal governments 0 develop legal instrumedars 1o
supporn the implementation of Minimum Service Standards in the Geld of sanitation. One of the
begal instruments is in the form of regional regulations regarding the management of doimesic
wastewater 05 @ borm of attribotion of authority o regional government regulated in the
Regional Government Law. The policy direction is in line with the opinion of Rosensweig ct.al
(201 2, whi stated that the existence of regulations at the regional level that regulate sanitation
services plays @ roldgfn strengthening sanitation management capacity. The challenge of this
target is the necd to sccelerate the establishment of regional regulations on sanitation
management in all regenciesicities.

The plan o form eegional regulations should ideally pay attention toe development planming
i the regional and nagonal scale, The plan o establish regional repulations can be conducted
through the Regional Legislation Program which is prepared by taking into account regional
development planning documents and 15 synchrom zed with higher kegislation, However, based
o Rayusman et ab, {2014) i Way Kanan Regency, planning for the establishment of Regional
Regulations is often ot related o the Regional Medivm-Term Development Plan (RPIMD} a
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all. The proposed Brafl Regwoaal Regulation is also not implemented based on in-depth stody
by the initiztor's regiomal apparaius

Drifferent models are applied by the Sorakara City Government. Based on the research of
Danusastre (20125, the Somakarta City Gowvernment, in the preparation of the Regional
Legislation Program in Surakarta City. firstly makes a list of the draft regional regulations that
will be proposed with reference to the aspirations of the peopie. The title of the draft regional
regulation can be derived from the draft of the previous years regional regulations which have
not yet been discussed, or new title of the draft regional regulation can be derived based on the
proposal of the City Development Planning Fonum,

In sddition. several regional governments emphasize a bottom up approach in the
establishment of regional regolations. This appmach emphasizes the participation and
wvalvement of the community in the adminstraton of democratic countraes, The community
15 invod ved 1 the process of formulanng public policies and public decision-making processes
and the reasons For public decizion making (Romesten, 2012}, This approach locks democratic,
bt on the other hand, it also really needs 1o pay attention o the synchromization of policies
o the central to regional levels s that the achievement of development goals at the regional
kevel is in line with development objectives af the national level,

The results of the research in Way Kanan Regency and Surakarta City show that the tendency
te form regional regulnations is caried out withoot integrated planning with development
planning documents. This condition can result in the low availability of regional regulations
that support national and regional strategic programs in an integrated manner. Therefore. it is
necessary to establish regional regulations whose content matenial is synchronized with the law.
development planning documents st the national or regional level, and community aspirations.

In the sanitation sector. the establishment of regional regulations not only needs o pay
attention to unsversal access targets in the 2005-201% RPIMN, but also synchronization with
the law, However, Indonesia actually has a lepal vacoong@s the natienal level becowse there is
no faw on sanitation that can be o juridical basis for the establishment of regional regulatons
o santation in regencies or cities, Therefore, this a1 will amalyze the factors that infleence
the begal vacuwm and the impact on the availabality O regional regulations on sanitaiion in the
repenciesicities. These factors include repulatory as well a8 bureaucracy aspects at the central
and regional levels,

2. Method

The research spprosch used in this research was explanatory research. According to Waaldijk
(2009, an explanatory approach is used to find factors that influence the establishment or the
implementation of law. Chlitative descriptive analysis in this research was conducted on
primary data ohiained from in-depth inmerviews with informants, Secondary data was ohiained
through studies of previous research resulls and reports from state institutions velated 1o
achieving sanitation access in Indonesia,
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3. Discussion
3.1 Sanitation in Indonesia and the Achievement of SDGs Targets

The awareness of the importance of the role of the country in the aspect of environmental
sanitation has intensified since the esthlishment of the Millennium Development Goals
(MDGs). On September 28, 2011, the UN Human Rights Council also formuloted o new
resolution relating 10 human ri_l;htﬁ to dinking water and appropeiate sanitation (Human Rights
Council Resolution AHRCRES/ TR/, The UN Human Rights Council through the resolution
called on UN member states 10 guarantes sufficient funding for the sustainability of water and
sanitition services (Winkler, 201 5],

The MDGs target in the field of sanitation was also continued by the Sustainable
Development Gogls (SDS) and became the 6th Goal of the SDOs namely “Clean Water and
Sanitation for AN, One of the indicators for the &th goal incledes achieving sdequate and
appropriate samitation and hvgene access for all and zero percent (Mo of open defecation
(Spkers & Honmbal, 2004},

The global terget in the sanitation sector was then sdopted in the 2015-20014% RPIMN. One of
the directions for the 2005-201% RFIMMN policy was to support basic sanitation services by
tergeting 1004 access to basic and appropriate sanitation in Indonesia in 2019, Based on data
obtained by the Mationzl Development Planning Agency { Bappenas ), the achievement on occess
to basic and appropriste sanitation in Indonesia in the end of 2006 reached 76.37%. This
achievement was stightly below the target of 77 .40% (Motional Development Planning Agency.
2007y, In 2007, Bgppenas has actually recommended several policies that need o be taken 1o
achieve the target of 100% access o basic and approprate sanitation in 2019,

One of the ecommendations from Bappenas to redece the gap in the trget was o drafi
regulations 1o strengthen the legal basis for sanitation development budgeting both at the central
and regional levels (Mational Development Planning Agency, 2017} The importance of the
pegukatory aspects has actoally been identified in the 2001352019 RPIMN document, Book T of
the 2000520009 RPIMN has recommended one direction Tor achieving the target of [00% access
te basic and approprste saniation & the availakility or strengthening of the regulatory
framework for sanitation development institutions in the region. Therefore, Indonesia ideally
has complete sanitation regulations from the central 1o regional levels. The next section of this
article will outline the urgency of establishing the Sanitation Law and Regulations in Indonesia.

32 Why are the Sanitation Laws and Regulations needed ?

Samimaton 15 an ntegral pan of human rights o water, Recogmition of uman nghiz o
samitation and water can be seen in the Generad Comment Mo, 15 of the Intermational Covenant
o Economic, Social and Cultural Rights {(ICESCR) which has been ratfied by Indoness
thiough Law No, 11 Year 2005, The General Comment stated that access 1o appropriae
sanitation is not only a part of protecting human dignity. but also o means o protect the quality
of drinking water. The right to sanitution is also a core obligation of the countries in the
ICESCR. The Covenant obliged states 1o take steps to prevent and monitoer water-related
diseuses. especially providing the right to appropriate sanitation { Ellis & Feris, 20014).

Indonesia’s constitutional guarantes of the nght to appropriate sanitation can be linked to
Article 28H paragraph (1) of the 1945 Constitution, namely: “Every person has the right to live
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in physical and spiritual prosperity, o live and get s good and healthy envirenment and o obtan
health services™ The linkage of Aricle 25H paragraph (1) can be related 10 interpreting the
scope of the “environment™ in the article, The interpretation of the scope of the “emviromment™
refers i the ICESCR which explicitly alluded to the theme “environment”™ in Article 12 as pan
of “the right of evervone e enjoy the highest standards of physical and mental health that can
be achieved.” The right to a good and healthy environment under the KCESCR includes several
aspects including:

a. the right to housing, especially related to the fulfiliment of the principle of convenience
of residence;

b. the nght to food. especially in relation to the government™s obligation to formulate
envirommental policies that can support the tulfillment of the right to food; c. the right
to education;

d. the right to & healthy work environment;

e. the right of every human being to get guarsntees of prevention, care and supervizion of
dizgense outhreaks;

f. the right to water which aim to realize 8 number of other rights. including the right 1o
the envirenment.

Sanitation access fulllillment guaratntee, if associated with the constitutional framewark and
ICESCR, is part of the constitutional rights of citizens to be free from epidemics and rights to
water, The constitutional tramework for fulfilling these guarantees can be achieved it the
country provides substentive legal protection {Bedner. 20000 based on specific faws.

In order 10 realize substantive legal protection n fulfillling these nghis, Sanitaten Laws and
Regulations are needed which regulates not only aspects of domeste waste but also drainage,
The Draft Samitstion Laws and Repgulancens was nol included in the National Legislation
Program as one of the Drafl Laws that will be discossed in the 20152019 period, The
government &l the end of 206 then proposed the Draft oo parliament 10 be an addition o the
MNational Legiskation Program. The dealt was added 1o become part of the 2015-2009 National
Legistation Program. However, the Dealt Sanitation Laws and Regulations was never included
in the list of prionty discuessions in 2008 and 2009,

The draft regulates domestic wastewater and dramage from the technical aspocts of
residential waste management, drainage systems. cooperation. o financing mechanisms.
However. sanitation armngements in a special law wene olso criticized because there were other
laws that also specifically regulated water resources, Even though sanitation . drainage and water
resouroes ane a sysiem thet cannot be separated { Obani & Gupta, 20151, Therefore, thene: should
be integration of public policy. ane of which is legislation, to provide a comprehensive
normative framework for fulfilling thi right to water nnd sanitation {Meier, et.al, 20130

Indonesia has already estified the Law an Water Besources in 2004, However, the Law on
Warer Resources was later canceled by the Constinstional Courl because the substange wis
directed at the privati zation of water which contradicted the spirit of the constitution so that the
countey controlled namiral resources (Kamala, 20035, The Howse of Representatives of the
Republc of Indonesia then drafied the Deaft Law on Water Resources o replace the law which
was cancebed by the Congtitutional Court, However, the Deaft Lavw an Water Resources, which
was later included in the legislative priority list in 2008 and 2009, also received the same
criticism as the Draft Sanitation Laws and Regulations. The criticism was aimed at the Draft

IEIOERICEET, 0T WWW. ICEZL,Or#




s

International Conference on
S0OCIAL SCIENCES IN THE 218T CENTUEY

12 - B4 JULY  204% AMSTERDAM, METHERLANDS

Law on Water Resources that did not integrate the samitation and drainage sector as an integral
part of the right o water. Water and saniation are two inseparable sectors because the
fulfillment of the right 1o samtaton cannat be implemented if access to water is nal guaranieed
by the country (Chandranegara, 2 6],

This condition shows the weak coondination between the government and pardiament in the
legislation system in Indonesia o produce laws that g relevant to the targets in the
mediumterm development plan. The government through the Ministry of Public Works and
People’s Housing drafted the Sanitation Laws and Regulations, while the parliament actually
drafted the Draft Law on Water Resources and the formulation of the second substance of the
dralt lawr was carried out separately without synchrongzation. The two draft laws seem diffscult
tor pss until the end of the government period in 2019 because parliamentarians are precceupied
with the general election agenda. Therefore, the legal vacoum at the level of the law in the
sanitatmn sector i likely to contisme until 2009, On the cther hand, te government in the nex
period (20192024} certanly requires the availability of adequate regulations o restiime the
universal access targel in sanitation sector, The legal vacuum in particular will have an impact
on the absence of & strong legal basis for the regions {regencies/cities) 1o develop regional
regukations in the sanitatien sector,

A3 Dumestic Waste Regulation from the Perspective of Regional Autonomy in Indomesia

The impact of the absence of legislation i the ssmtation sector on the achievement of
sanitataen in the regions is influenced by the mechanism of the distribution of authority between
the central government and regional governments in Indonesia, Indonesia has regulated the
diwisson of authoeity between the central and the regional government guite tightly. The division
of authoaity can be the basis for the regions o regolate it specifically with regional regulations,
Based on the Law on Regional Govermment, the field of domestic waste 15 o govermment affair
that s divided between the Central Government and the Regional Government. and is a
mandatory business related to basic services that are under the authority of the Regional
Crovermmment. Management and development of domesiic waste in the regencies/cities scope 15
a mandatory affair of the regency/city government.

When regional governments want 1o draw up regional regulations on domestic waste. then
regionil governments need to pay attention to the boundaries of the scope that can be regulated
in the regional regulations. The limitations on the scope refer to Law Mo, 12 Year 2001 (Law
on the Establishment of Legislation). Based on the Law on the Establishment of Legislation,
regional regulations e made o sccommodate specific regional needs andfor a5 & further
elaboration of higher legislaon. Legastaton with a higher position can be in the form af laws,
goveriment regulations, or regulations made by the minisiry, However, Indonesia b not had
@ law :siaciﬁs::nll_'..' regulating sanitation,

The Minisiry of Public Works and People’s Housing, the ministry responsible for sccess 1o
sanitaticn in Indonesia, tries 1o overcome the problem of the sbsence of the sanitation laws and
reguiations. As explained i the previous section. the Sanitation Laws and Fegulations were
drafted by the Ministry but have never been discussed until the beginning of 2014, In
2007, the Minister of Public Works and People’s Housing took the initiative to ratify the
Minister of Public Works and Housing Regulstion Mo, 3 Year 20 7 concemning Domestic Waste
Mamagement  System  Implementation  iMimsterial  Regulation  on Domestic Wasie
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Mamagement), Becawse this regulation was made by o manistry that was technically responsibie,
the substance of this Ministerial Regulation was also technical in nature amd did not regulate in
detail the aspects of institutional demestic waste management or financing mechanmisms that
coidd be taken by the regional govemiments,

The Ministey of Public Works and People’s Housing tried o pursue the targer of availability
@ domestic waste regulation in the regions by using the Ministerial Regulation as 2 guideline,
The Ministry af Public Works and People’s Housing has implemented an assistance program
for regional governments in drafting regiomal regulations on domestic waste since 20146, Cnly
14 regions have succeeded in enacting regulations on domestic waste areas from 40 regions that
have received assistance from the Ministey.! In addition, there were 38 regions that had regional
regulations without assistance. This amount was very small compared to 543 regencics/citics in
Indonesia.

The lack of a number of regional regulations on sanitation thet have been ratitied. even
though they have received assistance from the centmal government cocured due o several
constraints related to regulation and bureancracy. These constraints are general in nature so that
if they can be overcome they can have an impact in responding 0 the needs of central and
regional regulations in other sectors, These obstacies include;

a. The classic problem in the regulatory syvstem in Indonesia s the lack of integrated
development planning svstems at the central and regional bevels with legislative planning
iMational Development Planning Agency, 20 33, The national legislaion program amd
the naticoal medivm-term development plan were made separately so that the Draft
Sunitation Lows and Regulations was never considered pan of the instruments needed to
achigve the sanitation sectar’s target in the development plan. Thes problem cannot be
sepamated from the paradigm of buresucracy in Indonesia in looking ot the development
planning process. Various studics have found that most policymakers in Indonesia treat
the development planning and budgeting stages as administrative and compliance
procedures, not as o process 10 discuss substantive policy issues and consider whether the
proposed solutions will actually hove an impact (Blomkamp et al., 2007). Similar
conditions can alsoe be fousd in the area, The regional legislation progeam is also separate
franm the regronal med-term development plan. In the end, there is no synchronization of
the promy scale of legislation with development prionty which can be seen in the
ambi s but never reslized quantiny tigm of legislation (Eisnain, 2013,

. The abzence of coordination between the Mational Development Planning Agency, the
Ministry of Law and Huoman Rights, the Mingstry of Home Affairs amd the regicnal
goverimed in integrating the stages of development planning with the plaming of the
preparation of national legislation and regional legislation programs, These regioaal laws
and regulations. at present, seem 1o be legal products that are controdled by two different
ministnies. The laws are in the controf of the Ministry of Law and Human Rights, while
the regional regulations are in the contral of the Minstry of Home Affairs.

! These areas iclude Siak Regency, Probamulih Ciay, Binvun Regeocy, Bangks Regency, East Beliung
Regency, Temanggung Regency, Guonung Kidul Regency, Central Lombak Begency, Beloung Mongondow
Selatan Fegency, Sarolinpen Bepency, Bangka Barat Regency, Lumagng Repency, Tulimgagung Regency,
Sorong Repency,
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¢ There is no monitoring and evaluation mechamsm for development planning  and
regulatory planmng at the central and regional levels, The central momitorng and
evaluation mechanism for the regions his been weak since the Constitutional Court in
2007 canceled the amicle in the Regional Government Law which authorized the Ministry
of Home Affairs to averturn riginnnl e gulatens,

d. Assistance carried out by the Ministry of Public Works and People’s Housing since 20116
has produced several drafi regional regelations in several regencies/cities. But some of
therm have nol been approved by the regional parliament to be promulgated. It seems that
members of the regional parliament do not yet have an agreement with the egent/mayor
about the wurgency of the existence of regional regulations on sanitation. Rescarch
conducted by Shodikin and Butt (20013) shows that legislators in the regions are more
interested in dratting regional regulations relating to mtemal issues. incloding regional
finance, regional taxes, and ggyvemment institutions.

e Assistance carried out by the Ministry of Public Waorks and People’s Housing also has its
own prvhlems. Mot all experts on academic drafting and draft regional regulations that
work for the Ministry have adeqguate experience in fegal drafter. The Ministry has drafted
a druft regional regulation model to assist experts. However. most of the experts are too
ouided by the model so that they do nat articulate localistic needs and idess to be included
in the draft regional regulations. On the other hand. not many civil apparstus in the regions
have the capability o articulate technical and theoretical wdeas inte the drafi regional
re gulatons {Sherdock & Dyani, 20030, This condition has an effect on the cessaton of the
submission of deaft regional regulations 1w megional parlizments o be discussed anxd
ratifaed.

f. Onher consiraints that are localistic are changes in the leadersheads of agencies in the
regiis ar changes in the authomties in managing the sanitation sector, These changes
tecome an obstacle when the draft regional regulstions have actually been preparcd and
are ready to be submitied to the regional parfiament. The new leaders of the agencies in
the area consider not having the rrzipnmibillt:.l toy comtinue the I:giﬁluiiﬂn agenda. This
situation is a problem for the Ministry of the draft regional negulation is compiled from
Ministry-financed assistance using the central government budget. The Ministry cannot
intervens because the regional atonomy system in Indonesia places the position of
resional agencies not a5 subordinate organizations of the Ministry.

These obstaches are inferrelated and the problems that arise f@m these obstacles cannot be
selved only from the inttistive of sectoral ministries, namely the Ministey of Public Work@nd
Peaple’s Housing, The problem of the legislanve apenda an the central and regional levels with
development plans an the central and regional levels can only be solved by legislation policies
that are integrated with development planning policies.
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4. Conclusion

Tee date, Indonesia has ver o bave o policy that integrates legislation program and
development plans, The legislation program and development plans foe a penod of 3 vears ae
established by the government and parfiament separstely withowt synchromzation, Far the
sanitation sector. the sbsence of such a policy makes it difficult for the government to achieve
the target of universal access due to unavailability of supporting regulations at the regional level.
One of the obstacles to synchronization s the lack of integration of the work plans of the three
institutions, mamely the National Development Planning Agency. the Ministry of Law and
Hlium Rights. and the Ministry of Home Affairs.

The Mi@istry of Public Works and People’s Housing also needs to make policy changes in
assisling the cstablishment of draft regional regulations on sanitation in verous regions.
Weaknesses in the aspect of ihe limaed capacity of experts working for the Ministry need o be
evaliared so that e substance of the deaft regional regulations resulting from assistance i the
following yesr can better articulate echoical amd theoretical idexs ar the regicaal level.
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