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Harmonization of the Application of Customary Law and Positive Law in
Village Communities of Malang Regency Nany Suryawatil, Martika Dini
Syaputri2 Universitas Katolik Darma Cendika Surabayal,2 JI. Dr. Ir. H.
Soekarno No.201, Klampis Ngasem, Kec. Sukolilo, Kota SBY, Jawa Timur
60117 Correspondence Email: nany.suryawati@ukdc.ac.id ORCID ID:
https://orcid.org/0000-0002-8039-2870 ABSTRACT Ngadas Village is a
village with an interesting order of life and customs like many other
villages. The people have lived long with the customs and norms of local
wisdom. Our study aims to investigate the harmonization of both
customary law and national law in Ngadas Village. The customary law
includes the local wisdom value as a philosophy and obeys positive law.
To understand the harmonization, we use an empirical juridical approach
in understanding the role of government officials in preserving _customs
and positive law. Subsequently, we discuss the harmonization through
the role of government officials covering_aspects of community life. Our
findings indicate that the positive law serves as a reference to the
customary law. The customary law is in line with national interests and
laws and national law. Likewise, the customary law is in harmony with
religious elements. This denotes the importance of the village's official
roles for the local community's interests. Keywords: Harmonization,
Implementation, Law, Positive Law, Traditional Law JEL Classification
Codes: K00, K15, K19 INTRODUCTION Ngadas Village is located on the
slope between Mount Bromo and Mount Semeru, Malang Regency, 2375
m above sea level. It is not too densely populated and has a different
life order from most other surrounding villages. The people's habits exist
in the community (Yanis, 2010), and the local wisdom norms have been
respected since the village was founded. Its natural conditions have
made the village more developed, especially in the agricultural sector.
Along with the increasing population, the existing customary habits are
applied to all of its residents, primarily regulating their social life. The
community has carried out its local wisdom from generation to
generation. It comprises agricultural crafts, harmony, and friendship
among community groups shown when engaging in collaborative
activities. The local wisdom is reflected in their daily life and has close
ties with the geographical conditions where they live so that it is only
applied in the geographical area of the village. (Solekhan, 2014). Itis a
description of wisdom related to human relationality with the nature in
which they grow and develop. Relativity is a series of everyday human
relationships that continue to spark deep awareness, often associated
with legends, and myths. However, as it is located within the territory of
the State of Indonesia, national law also applies to it and all of its
residents. Thus, the local customary law and the applicable positive law
should keep pace with one another. The village rulers or those
responsible for the continuity of the common life order must
continuously explore the wisdom of the daily life of the community to
ensure that the local wisdom manifested in unwritten customary law is
preserved and obeyed. (Armada, Azcén, Lopez-Castillo, Calvo-Polanco,
& Ruiz-Lozano, 2015). The local wisdom is based on the concept of
justice of humanity and environmental sustainability. This concept of
justice has a dominant scope of philosophical-ethical-cosmological
dimensions. It is not superficially observed as a matter of sharing
benefits in the form of money; it however deeply lives as a matter of
'beautiful relations' between humans and nature. The village is graced
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ABSTRACT

Mgadas Village s a wvillage with an interesting order of fe and customs llke many other
villages. The people have lived long with the custams and nomms of local wisdam. Our
study aims 1o investigate the harmonization of both cusiomary law and national law in
Mgadas Village. The customary law includas the local wisdom value as a philosaphy and
phevs positive law. To understand the harmonization, we use an empirical juridical
approach In understanding the mle of govemment officials in presending customs and
positive law. Subsequantly, we discuss the hammonization through the role of govemment
officlals covering aspects of community ife, Cur findings indicate that the positive law
servas as a reference o tha customary law. The custamary law is in line with national
iMerests and laws and national law. Likewise, the customary law s in hamony with
religivus alaments. This denotes the imporance of the village's official roles for the local
community's inerests.

Keywords: Harmanization, Implemantation, Law. Positiva Law. Traditional Law
JEL Classification Codas: KO0, K15, K19
INTRODUCTION

Mgadas Village & located on the slope between Mount Broma and Mount Semen,
Malang Regancy, 2375 m above sea lavel. It is not too densely populated and has a
different life order from mast other surounding vilages, The pecple's habits exst in 1he
community (Yanis, 2000). and the local wisdom norms have baen respacted since the
village was founded, its natural conditions have made the vilage more developed,
especially in the agricultural sector. Along with the increasing population, the existing
customary habits are appbad 1o all of its residants, primanly reguiating thair social life,
The community has carred out itg |local wisdom from generation to generation, i
comprisas agriculiural crafts, harmany, and frisndship among community groups shown
when engaging In collaborative activities,

The kocal wisdom is reflected in their daiy life and has close ties with the geographical
conditions where thay live o that it Is only applied inthe geographical area of the village.
{Solakhan, 2014). It = a descripbon of wisdom related to human ralationality with the
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natura i which thay grow and davelop. Relativity i a sanss of everyday human
refationships that continue to spark deep awarenass, often assoclated with legends, and
myths, Howawer, as it is kcatad within the tarritary of the Siata of Indonesia, national law
akso applies 1o it and all of its residents. Thus, the local customary aw and the applicable
positive law shouwld kesp pacs with cne anather.

Tha village rulars ar those respansile for the continuity of the cammaon life crder must
continuously axplara tha wisdom of the daily e of the community 1o ensure thal tha kbcal
wisdom manifested In unwritten customary law Is preserved and obeyed. (Armada,
Azcan, Lopez-Castille, Calvo-Polanco, & Ruiz-Lozano, 2015). The local wisdom is based
on the concept of justice of humandty and emvircnmental sustainability,

This concept of justice has a dominant scope of phiosophical-ethical-cosmalegical
dimensions, It is not superdicially observed as a matter of sharing benefits in the form of
monay; i howavar deeply Ivas as a mattar of ‘beautiul redations’ between humans and
nature. The village |5 graced with the busyness of farmers and traders passing, warmily
graating each other, and going in and out of the abays peacefully. Thesse habits are
presended in Mgadas Village, Even 1o foreigners, they show their hospitality, by
introducing thair customs and customary bahavior for tham to obay whilks in tha villags:

The diversity of bellefs is not an cbstacke in the dally life of the people; there 5 a very
significant mxiure basad an their awarenass of the custormary law. (Ferus at al., 2020).
When problems ocour, the local authonties interfere (village heads, traditiocnal heads, o
aukure.

Durin is a community figura highly respactad regardless of their respactive baliafs.
Hishar consideration and advice are askad bafora conducling village actvilias and when
problems oocur, The customany rules are unnegotiable laws to maintain human relations
with natura. The local wisdom pays atlention to the philosophy of univerzal life thal
supports and grows unitadly,

This local wisdom = part of the Indonesian philosophy deeply lives in the people's daily
lives and hearts, We cbhserved the life of Mgadas Village people customs and customary
rules, as a pear of local wisdom skrived 1o be harmonizad with the applicabla postivea
laws in Indonesis,

RESEARCH METHOD

T understand how the harmonization fakes place within the application of both
customary and positive laws, we conducted a qualiative and empirical analysis. First,
we collactad dala from legal sourcas and various onling searchas. We Iinked them fo
focus on question farmulation, Comprehending the research questions, we analyzed the
data by a phenomeanalogical approach. Tha analysis ands in an in-depith evalualion fa
get findings we balieve answering the guestions with the prnciples of validity and
rediability. We achere to the study model of positive law and customary law initiated by
national law experts (Marzuki, 201 7). We harmanized the customary and posilive laws
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it Mgadas Village community through the rmle of wvillage officials and social, legal
community leaders. Due ta the pandemic, we were forced 1o use the empirical juridical
method by examining the vilage apparatus effors. We alsa take note of local customs
and follow applicable positive laws (Gamas, 2019),

RESULTS AND DISCUSSION

Indonesian Philosophy

Indonesian philosophy has a broad meaning since 1t comalns the local wisdom of the

indigenous peoplas (Slameat, Dargusch, Aziz, & Wadley, 2020). The local wisdorn s

redated 1o the values of Pancasila and it comprises its noble vales manifested in thes

|:£E||I1_.r behavior. Thay ara:
. Godhead. The first precept of Pancasila is a daity with a nen-insfitutional religious
cufture, which has an cpenness and acceptance 1o a plural redigeious image

2. Humanity. 'With this concepl, tha forms of acceptance of othars are reflected in
hospatality and respect, This underiines that humanity bedongs to the experence of
hurman strugglas, including in presaning customs and customary rules.

3, Unity. It deaks with nationalism compriging national values as an estuary in people's
lives since it brings a meaning of beauly, aspacially the ralationship between humans
and nature.

4. Democracy. It reflects that the peogple are not niders, yed subsects of life who are wise,
responsible for tha continusdy of the commaon lile ordar, as wisdom 5 ablainad from
the exparence of living together In & state of peace,

5. Justice. It reflects social jusbce for all Indonesian people which inchidas an
understanding of the relationship between the human e order and the universe,
anabling tha achisvament of human welfare.

Pancasila as Source of law
Pancasila is the everlasting and undisterdad national guide, the values of which creata
harmony not ondy with the universe but algo with the curent state law. (Prabowo et al.,
2017). This ensuras the continuity of harmonious ralationships n everyday lifa. The
application of customs or customarny rules in the cusiomary community in Ngadas Village
harmaonizes their life together,

Customary Law Section

Tha definition of customary law can ba undersiood from its parls and application as in
presented Table 1,

Table 1. Customary Law Section

Customary Law Description Mational Law
Saction

Customary Law Fules regarding the structure of customary | Law Mo, 62014
and Adminisiration | community, forms of COMMunity | concerming
ffellowship), customary  law  (village), | Villages
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apparatus  (villaga), the structure of
positions and dubties of apparatus, village
cusiomary dansity assembly. and villags

Traditional Rules regarding the forms of mamiage, | Law No. 115974 jo
Marriage Law methods of  proposals, mamiage | Law Mo, 1672019
ceramanss, divorces CONCErning
Marriage

Kinship Customary

Rules regarding & person's position as a

Bogk (1 of the Chvil

Law membsar of a ralatwa, the posiion of tha | Code on Peapla,
child owards parents and vice versa, the | Law Mo, 391909
pasition of the chid towards redatives and | concerning
vice versa, and child guardianship issues | Human Righls

Inhartancs Tha rules an haw tha inheritance/assatls ars | Boak || of the Chdl

Customary Law passed onddivided from heir to hedrs and | Code an People
fram generafion to ganaration a

Customary The rules regasding how the legal | Article 33 of the

Economic Laws relationships  that apply i willags | 18945 Constitubion

communities in their effors to meet their | of the Repubdic of
daily needs, land transachans Indonesia. Law
Ma. SM1960
CONCErning
Agrarian
Principles
Customary Law of | Fules regarding events, wrongdoing which | Criminal  Code
Offense results in disruption of tha balance of | (KLUHFP)
(Adatdedicten indigencus peoples (customary cffenses)
Recht)
Cusiomary Justice | Rulas regarding how 1o sellle a caga andfor | Crminal Coada
Law haow 1o determing a legal decision ona case | (KUHP)

accarding 1o the custamany law of offansas
Sowrce: UUD NARIN 1845, Law No.b /1860 concerming Agrarnan Principiss.

Alignment of Customary Law with National Law

Based an the differant characteristics of each traditional village, in Law No. 67201450
Villages - Aticle 1 point 1 concerning General Provisions, it is said that "village” Is a
village and traditional village or what is referrad to by other names, hereinafter referrad
to as willage. (Elwl, 2012}, it i5 & legal community unit with teritorial borders and is
authorized fo regulate and acminster government affalrs, the interests of local
communities based on community Intiatives, rdghts of orlgin, and/or tradstional rights
recognized and respected in the government system of the Unitary State of the Republic
of Indonesia. B is clear that normatively Law Mo, 602014 dogs not differentiala the
terminalegy of 'viltage' from fraditional village.
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Tl'al:iataﬂninatim al traditional villagas & gusded by Law Mag 2014, and also subsmits
to the Dec=ion of the Indonesian Constitutional Court as in Tabile 2.

2
Table 2. The Deciaion of the Indonesian Constitutional Coun

Decision Concerning Subject
NO.MQPUL- | Review of Law Mo, 112003 concermeng | Designation  as
#2003 Amandmants bo Law Ma. 53/199% conceming the | a Traditional

Eztabhshmant of Psalalawan Regency, Rokan | Village
Hulu Regency, Fokan Hilir Regency, Sdak
Regency. Karimun Regeancy, Natuna Reagancy,
Kuantan Singingi Regency, and Batam City
No.31/PUU- | Review of Law Na.31 /2007 an the Establishment | Datermination
W0 of the City of Tual in Maluku Pravince as a City
Mo, BFLIL- Reviaw of Law Mo, 511998 conceming the | District
VIreona Estab¥shment of Buol District, Morowali Regency, | Determination
and Banggai Islands Regeancy
Mo 35PUU- | Review of Law Mo 41/1999 concerning Forestry | Forestry  areas
w2 and customary
land areas

Souree: Constiltional Court of the Repubiic of Indonasia

6]
Article 96 of Law No. & of 2014 emphasizes that tha govamment, pravincial govermment,
and regencyicity govemment carmy out the arrangement of customarny law community
units designated as iraditional villages [Aslan, Mugraha. Karvanto, & Zakaria, 2020,
Aglan, Suhar, Antonl, Mauludin, & Mr, 2020, Aslan & Putra, 2020, Wulanzsan & Gunarsa,
2016). In Articls 87 paragraph (1}, itis stated that the determination of a traditional viflage
must maet tha fallowing raguiraments:
1. Indiganous peoples and thedr tradiional rghts are alive, territonal, genealogical, and
Bnctional in nature;
2. Customary law community units and thelr traditional rights are deemed In acoondance
Bith community development; and
3, Customary law community units and their traditional rghts are in accordance with the
principles of the Unitary State of the Republic of indonesia.

Custamary law community units and thelr lving traditicnal nghts must have a terrtary
and ai least futfill one of tha alements or a combinabion of elemants, namely (1] a zociely
whose members have a feeling together In a group; {0) customarny govemmental
instilubions; (c) customary assats andior objects; andfor (d) customary law norms.
Therefore, this set of customarny law nomms can be used as the basis for the enforcement
of customary law in traditional willages. (Palguna, 2019}
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Customary law can sarvé as a basis for the principles of naticnal law and must maat tha

following requirements:

a. Customary law musi not contict with national and stale intarests based on naticnal
unity;

b. Customary law must not conflict with the Indonesian State which has the philosophy
of Pancasila,

c. Customary law must not conflict with thea jus constifutum,;

d. Customary law that is clean from tha charactenstics of feudalism, capitaksm, and
human expledation of humans;

e. Customary law doss not conilict with religious elarmants.

Tha Mati§al Law that applias in tha tamitory af the Republic of Indonasia, which covers
all arsas of indige@us paoples in Indonesia, allows the axisting customary law rulas to
be enforced in all aspects of the fves of local indigenous peoples. However, the village
apparatuses as part of the govamment apparatus are also abbiged 1o carry oul thair
duties and functions to Implement the nules stipulated by the Indonesian State, because
the State aof Indonasia is a rula of law.

Tharatora, & customary law community unit and its traditional rigik ans based on Article
&7 paragraph (1) lattar ¢ Law Mo. & of 201 4. (Hasjimzoem, 2014). Following the prnciplas
of the Linitary State of the Repul@c of Indonesia, a customary aw community unit does
nat nterfere with the existence of the Unitary State of the Republc of Indonesifs a
paolitical and legal entity which ap does not threaten the soverssgnty and integrity of the
Unitary State of the Republic of Indonasia; and b) the substance of the customary law
norms 12 In acoordance with and does not contradict the provisions af the statutory
resgqulation:s.

Regarding customary forest, which was deciged by the Constitutional Court of the
Republc of Indonesia, it is an affirmation of tha status of customary law which has bean
regulated in Law no, 41/199% concerning Forestry Aricla 670, namaly carmying out fonest
man@ement acliviies basad on apphcable customary law and not confradictory to tha
law, Therefore, placing customary forest as pan of state forest |s a diregard for the rights
of customary law communities, since the exstence of customary forest in thegustomary
land area of a customarny law community is recognized and protectad in Arbicle 18B
paragraph (2} and Article 28| pasagraph [ 3) UUD NRI 1945 (Salekhan, 2014). The
settlement of cusiomarny disputes based on customary law in forca in traditional villages
is In line with human rights principles by prioritizing dalibesative sattlemant, kMeanwhile,
the authonty of tha traditional village, based on the rights of angin, includsas:

. Government regulation and implementation based on the crginal arrangament;

. The arangement and management of uiayat or customarny terrifories,

. Tha praservalion of the socio-cultural values of tradibonal village;

. The settemem of customary disputes based on customary law applicable In
fraditivnal villagas in araas that ars in ling with human righls principdas by priortizing
delinerative settlemant,

e. Conducting a customary village court peace trial in accordance with the provisions of

statutory regulations;

L= =
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f. Mairtenance of paace and ordar of the Indigenocus people basad on the customary
law that applies to traditional villages, and

g. Devalopmant of customary law life in accordance with tha socio-culiural conditions of
traditicnal village commauinities,

The clarity of vikage status In Law Mo, 62014 has significanty changed the dynamics of

the Indonesian siate adminstration (Slamet &t al., 2020). Thea aobjectives of tha villaga

regulation are 1o:

a. give recognition and respect to the exlsting villages with thelr diversity, before and

after tha formafion of tha Unitary State of the Rapublic of Indanasia;

b. provide clarity on the status and certainty of village customary law in the constitutional
system of the Republic of Indonesia to realize justics for all Indonasian pacple;

. praserse and advance the custams, raditions, and culture ol rural communitas;

. encourage initiatves, movements, and participation of village communities for the
devedopment of village potential and assats for mulual welfars,

e. form a professional, efficient and effective, open and accountable village government,

[. improve pubdic sericas for villagers io accelarate the realization of public walfama;

g. increase the socio-culiural resiliergl of vilage communities to create village

h

=T

communities capabda of maintaining social unily as part of nalional resilience;
. advance the economy of rural communitias and owercome gaps i national
development, and
i. strangihan village communiias as developmeni subjecis.

Today's Customary Law Developmeant

Traditional vilages are 8 community that highly upholds their ancestors and their
cusioms. (Wulansar & Gunarsa, 2018). They have tha view camying out the inbaritancs
of thair ancestars of life valuas, norms, hopes, and ideals, as an abligation, naed, and
price. This obligation means that maintaining community larmony, and viokation of
cusiomsfraditions is the dasiructon of community harmony.

Cbserving the application of positive law as a ralerence in applying custarnary law rules,

we pay attention to the relationship between humans and nature to f@3ke it possiole for

an event not to occur harming feliow humans and nature, between the customany law

community with the force of law and the progress of the times. It seams that customary

law can accept, follow, and make concessions 1o the principles and philosophy of life of

the forces of the era. As for granting of this concession, there are sevearal astablishead

principles:

a. Mulualism must make concessions o ndividualism;

b, Indigenous unvarsalism must make concessions to the principle of secularsm;

. Indiganous idealism must make concessions to the principle of matenaism;

d. Tha principle of decant and tolerant must giva concessions o human principles o
fight for material benefits and prospearity for themssives,

Ay concessions made by adaf for s acceplance, use, and paricipation in the progress
brought about by this global power will provide a primary adat concession (Mann &t al,,
2011). From tima to tme, the deamands for despening concessions 1o human rights and
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customs saem G be getting funher away dus 19 the influanca of thesa global powers. In
addition, the strenger the value of competing for the win-ose competition is controlied
by the spint of individualism, so that collsctvism is gatting waakear.
2

In general, cusiomany law is a.IE.thﬁt davelops and livas in sociely. based on the values
in the community, therefone, the development of changes in society that lve in this e
of globalization and modernization is a logical consaguence of advancas in tachnology,
infarmaticn, and fransportation. which lends to leava the values thal have bacoma a
sublime reference in the culture of the indigenous peoples, The shift from the kinship
systam, espacially in rasodving dispules in a family mannar, has bean fracburad because
it iz mare glorifying material than kinship, so that family breakdowns occur as a result of
praperty issuas, and customary law is no longer a guids in dispute resalution.

All local communibes have local wisdom with a wery strong influence in regulating the
balancs betwean humans and nalure and among humans. The applicabon of custaomary
law dunng this  globalizaton  perod  requires a8 wider space, from  the
institutions’govarnmeant and indigenous peoplas thamselvas o implement cusiomany law
in responding to and repairing the socic-cultural, economic, and political damages of the
villaga.
The 1845 Constitution of the Republic of Indonesla has confirmed indigenous peoples
whose Bights need to be recognized and protect@ in all aspacts of life (Mann et al.,
2011). Regulation of the Minister of Home Affalrs of the Republic of Indonesia Numbser
81 af 2015 concarming Evaluation of Villige and Sub-District Development, states that a
Village i a place whese customary law or what 2 referred to by anothar name, from now
on raferred to as Villags is a legal community unit that has tesritonal boundarias that have
the authority to regulate and administer governmant affairs, tha intarasts of tha local
munity based on community initiatives, orging, and traditicnal rights (custamary law)
at are recognized and respacted in the govemmant system af tha Unitary State of the
Republic of Indonesia,

Thiz provision esplictly gives the same meaning between ‘illage' and ‘cusiomany
village'; This confuses assessing the development of traditional villages In Indonesia
Chserving the regulations of traditional villagafvillaga devalopmant, it tums oul that no
space i provicdgd for local wisdom to support the development@including: (1)
Altachmard Il o the Regulation of tha Minister of Home Affairs of the Republic of
Indonesia Mumbar 18 of 2015 concerning Evaluation of Vilage and District Development,
undarining that the axistance of village apparatus based on local wisdom is nat
digciosed; (20, Dunng the independence pencd, discussions on customary law have
never been updated and reviewed although society is not static, constantly changing and
undargoing a dynamic process. Changes in loday's society usually run and spread
rapidly due to advances in fechnology and sclence, Therefore, it s necessany 1o
rec:onstruct the axisting customary law to b in hamaony with national law.
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Harmonization of Customary Laws and Positive Laws of Ngadas Village
indigenous People

Tha old doctring al "uwi socigfas i ius" (whara is a community, thesa is law), becomes
the basis for the investigation of customany law, The community as a8 unit that produces
culiure inevilably also produces a scoial control systam maintaining the balance of life
and sustainabality of the commundty from social disturbance potentially camied out by one
of its members (Rahayu, 2021; Satiadi, 2018; Suharto, 2020).

The existence of customary law and [ts position in the naticnal legal system can no longer
bs denied, evan it is an unwritban law, based on tha principle of legaliy (Marzuki, 2017).
Hence, customary taw s a legal law and enforcesd effectively in customarny communities

it owill always exisl and §ve in indigenous peopdas. withn the scops of the
villageicustomany village as implementad by the customarny taw community of Ngadas
illage. including tradiional mamiage ceramonies, circumcision, soul cleansing,
inheritance distibution, ownership of houses, land, fields, respect for ancestral graves
{pepunden), respect for tha hearth atl home, fraining for future generations. and
traditional games-transfeming the spiit of a dancing horze 1o intermadiate players (Huda,
2015). Thesa are part of Mgadas Villags indiganous people with different raligions and
ara proud o be tha successars of ancestral customsiraditions, making the lifa af he
community orderty pricritizing kinship and collectivity., When great debates exist, the
cusiomary leader and traditicnal community leadars [shamans) will daliberataly dacida.
The decision I3 made with full awareness of their obligation 1o preserve thair customs,
This awaranass is instlled in the younger ganaration, both in the application of cusiomany
law and maintaining the balance of nature,

Tha harmanization was aligned 1o positive laws io avwoid a ‘clash’ in practica. In avery
village meeting, govemnment officials negatiate matters of the lives of villagers, When a
‘clash' takes place, avery decision laken by the Village Head and Cusiomary Leader
must ba in lne with positive law or national faw (Ratw, 2016}, The rode of government
officials in carrying oul thair dufies and functons is necessany to maintain public order
by combining customary law with posiive law, Therefore, efforts are made 1o draft laws
and regulations accommodating customary law. Positive law (ius constituium) can run
effectiealy and by the normis prevailing in sociaty whils maintaining customsfiraditions o
bl harmony,

The awaranass to pricrtize kinship or collectivity through marriage batween village
membsars is essantial so that the young famibas do not l2avea the village. They are given
the responsibility to camy on the customs/traditicns with ceremeonies which are also pan
of the tradition as Indonesia's national cultural wealth (Tobin, 2014), In line with its
davedopment history, tha concapt and rasponshiliy for state walfare intlially ameargs at
the docal level since the local government often reacted first to some social prodlems in
the cantral gowarnment. Therefore, ha cullure and customs of Mgadas \illage
community must be preserved since it i their vilage customs and rode models in the
dynamics of indigencus peoples. As par of the state govemment structure in general,
indigenous peoplés musl be positioned as an integral parl of the devalopmeant procass.
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In addifion, development pobicies musl be inlegrated based on cusiomary law
communities with their customary taw, providing freedom of creativity according to the
potential of tha community and the surrounding naiural environmsant.

CONCLUSIONS

Understanding tha harmonization of customary and siate law a@li the placement of
cusiomary law in the positive law is necessary. The amendmant to tha 1845 Constitution
of the Republic of Indonesia confirmed thal customary law communities and their
customary law do not intarfers with iha axistence of the Rspublic of Indonasia as a
palitical and legal entity, We believe fhat the purpose of this legal study guestion has
baen acheved where the substanca of the anforcament of customarny law and positive
state law fallows tha pravisions of tha existing laws and regulations in Indanasia.

From tha avidence in the literature, wa find that the application of customary law does
nat contrast with the positive law of the state, underlining that there & nathing that makes
customary law axcluded from apan changes of timas. The gavemmant apparatus néeds
to prepare an evaluation insfrument for the developmeant of traditicnal villages while
mairdaining lacal wisdom. Thus, the structura of cusiomary law in princigpla slarts from
hurmans bound 16 thair communities, with a complete understanding af custamary law.
Theay are hamperad 1o act as long as they do nat viclate legal boundares. They do nat
have abstract nights but concrate legal forca as membsars of a teritoral allianca {land
area). genealogical alliance (ancestial relationship), and other allances. Thersfore,
customary law is of impodance 1o answer tha probdams of gichalzation as i priontizas
the valuas of truth and |ustice to the exclusion of procedural rulas that apphy in law,

Tha dewalopmant of a villags inlo a traditional village requires lagdlly, stoulatad by a
Regency/City Regional Regulation, taking imo account the factors of village govemment,
implementation of developmeant, community devalopmeand, community empowsment,
and supporting faciliies. The determination is an increasa in the status of the village,
furthar pramating tourism 1o provide the community with prospsrity . Cear lima, cusiomany
laww and kocal wisdom continue 1o develop, and they are the source of ving law, The rale
of indigencus pecple and government officials creates the hamony unhindered
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